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Abstract: I undertake a comparative doctrinal study of the due diligence and lia-
bility provisions of the European Union’s Corporate Sustainability Due Diligence
Directive, also accounting for some of the changes and omissions proposed under the
so-called “Omnibus” process to streamline the already passed directive. In relation to
the due diligence provisions, my main thrust is in comparing the directive to the
practice-oriented state-of-the-art of private supply chain governance, the Accord on
Fire and Building Safety in Bangladesh. In relation to the liability provisions
(or proposed lack thereof), my focus is on the development of both national and
transnational private law doctrine and regulation in European legal systems to
account for production related liability deficits. While lacklustre in many ways, the
directive signals interesting tendencies. The gradual black letter trans-
nationalization of local rules of reasonability in contracting (even if based on
international consensus) is one. The possible shift in importance from causation to
rules of prioritization in a data-rich global economy is, potentially, another.

Résumé: Je propose une étude doctrinale comparative des dispositions relatives au
devoir de diligence et a la responsabilité prévues par la directive de 'Union euro-
péenne sur le devoir de diligence des entreprises en matiére de durabilité (Corporate
Sustainability Due Diligence Directive), en tenant compte également de certaines
modifications et omissions envisagées dans le cadre du processus dit « Omnibus »,
visant a rationaliser la directive déja adoptée. S’agissant des dispositions relatives au
devoir de diligence, mon analyse vise principalement a comparer la directive a ’état
de lart, orienté vers la pratique, de la gouvernance privée des chaines d’ap-
provisionnement, en particulier ’Accord sur la sécurité incendie et la sécurité des
batiments au Bangladesh. En ce qui concerne les dispositions relatives a la respon-
sabilité (ou leur absence envisagée), mon attention porte sur I’évolution de la
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doctrine et de la régulation en droit privé, tant au niveau national que transnational,
au sein des systémes juridiques européens, afin de répondre aux déficits de res-
ponsabilité liés aux processus de production. Bien que la directive présente des
limites notables, elle révéle néanmoins des évolutions significatives. L’'une d’elles
réside dans la transnationalisation « en droit positif » de regles locales (méme
lorsqu’elles reposent sur un consensus international). Une autre tient au possible
déplacement de I'attention portée a la causalité vers des regles de priorisation, dans
le contexte d’une économie mondiale riche en données.

Zusammenfassung: Ich fiithre eine vergleichende rechtsdogmatische Untersuchung
der Sorgfalts- und Haftungsbhestimmungen der Corporate Sustainability Due Diligence
Directive der Europdischen Union durch und berticksichtige dabei auch einige der im
sogenannten ,,Omnibus“Verfahren vorgeschlagenen Anderungen und Auslassungen,
mit denen die bereits verabschiedete Richtlinie gestrafft werden soll. Hinsichtlich der
Sorgfaltspflichten liegt mein Schwerpunkt auf einem Vergleich der Richtlinie mit dem
Stand der Praxis privater Governance von Lieferketten, inshesondere dem Accord on
Fire and Building Safety in Bangladesh. In Bezug auf die Haftungsregelungen (bzw.
deren mogliches Fehlen) konzentriert sich meine Analyse auf die Entwicklung der
nationalen und transnationalen privatrechtlichen Dogmatik und Regulierung in
europdischen Rechtsordnungen zur Bewaltigung produktionshezogener Haftungs-
defizite. So wenig iiberzeugend die Richtlinie in vielerlei Hinsicht auch ist, so zeichnen
sich darin relevante Tendenzen fiir die rechtliche Entwicklung ab. Eine davon ist die
positivrechtliche Transnationalisierung lokaler Regelungen (selbst wenn diese auf
einem internationalen Konsens beruhen). Eine weitere kénnte eine Bedeutungsver-
schiebung weg von der klassischen Dogmatik der Kausalitiat hin zu Priorisierungs-
regeln in einer datenreichen globalen Wirtschaft sein.

Keywords: due diligence; sustainability; contract; tort; private governance; global
value chains

1 Introduction

The European Union has put in place a broad battery of diverse regulatory in-
struments that aim to project the EU’s sustainability and resilience-related objectives
beyond the EU’s borders. One key mechanism for doing this is by tasking companies
with a presence in Europe to govern their outsourced and offshored production
networks in ways that align production practices with the EU’s regulatory interests
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and objectives." Already in place, or in the process of being phased in, are such
diverse items as the Conflict Mineral Regulation,2 the Deforestation Regulation,3 the
Carbon Border Adjustment Mechanism,* the Critical Raw Materials Act,’ the Internal
Market Emergency and Resilience Act,® the Corporate Sustainability Reporting
Directive,” the Critical Entities’ Resilience Directive,® and the Corporate Sustain-
ability Due Diligence Directive,’ to provide just some examples.

From the EU’s perspective all these instruments have their own particular piece
of the transnational sustainability/resilience puzzle to solve and their relative roles
and impacts can be debated on multiple levels. However, in particular the EU’s
Corporate Sustainability Due Diligence Directive (‘CSDDD’), passed in 2024 but
waiting national implementation, is supposed to become a hallmark example of how
firms are to govern outsourced and offshored production and what legal conse-
quences inadequate governance can have.'® The CSDDD is, or was — its eventual

1 Generally, J. Salminen, M. Rajavuori and K. Eller, ‘Global Value Chains as Regulatory Proxy:
Transnationalising the Internal Market through EU Law’, in A. Beckers et al. (eds), Foundations of
European Transnational Private Law (Oxford: Hart Publishing, 2024).

2 Regulation (EU) 2017/821 of the European Parliament and of the Council of 17 May 2017 laying down
supply chain due diligence obligations for Union importers of tin, tantalum and tungsten, their ores,
and gold originating from conflict-affected and high-risk areas [2017] O] L130/1.

3 Regulation (EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023 on the
making available on the Union market and the export from the Union of certain commodities and
products associated with deforestation and forest degradation and repealing Regulation (EU) No 995/
2010 (Text with EEA relevance), [2023] O] L150/206.

4 Regulation (EU) 2023/956 of the European Parliament and of the Council of 10 May 2023 establishing
a carbon border adjustment mechanism (CBAM) [2020] Of L130/52.

5 Regulation (EU) 2024/1252 of the European Parliament and of the Council of 11 April 2024 estab-
lishing a framework for ensuring a secure and sustainable supply of critical raw materials and
amending Regulations (EU) No 168/2013, (EU) 2018/858, (EU) 2018/1724 and (EU) 2019/1020 (Text with
EEA relevance) Of L2024/1252.

6 Regulation (EU) 2024/2747 establishing a framework of measures related to an internal market
emergency and to the resilience of the internal market and amending Council Regulation (EC) No
2679/98 (Internal Market Emergency and Resilience Act) OJ L2024/2747.

7 Directive (EU) 2022/2464 of the European Parliament and of the Council amending Regulation (EU)
No 537/2014, Directive 2004/109/EC, Directive 2006/43/EC and Directive 2013/34/EU, as regards
corporate sustainability reporting (Text with EEA relevance) [2022] O] L322/15.

8 Directive (EU) 2022/2557 of the European Parliament and of the Council of 14 December 2022 on the
resilience of critical entities and repealing Council Directive 2008/114/EC [2022] O] L333/164.

9 Directive (EU) 2024/1760 of the European Parliament and of the Council of 13 June 2024 on corporate
sustainability due diligence and amending Directive (EU) 2019/1937 and Regulation (EU) 2023/2859
(Text with EEA relevance) Of L2024/1760.

10 Conversely, it could be argued, for example, that the Corporate Sustainability Reporting Directive,
which has in every way a broader scope than the CSDDD but does not in name require companies to
engage in due diligence, might be more relevant in practice than the CSDDD, but such discussions will
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scope is unclear due to ongoing negotiations over limiting the legislative outcome
reached in 2024" - supposed to cement in particular two general legal-
developmental trends of the past decade or so. The first is that companies can and
should adequately govern outsourced and offshored production in relation to
diverse sustainability impacts, or in other words, undertake what has also been
called sustainability or human rights due diligence. The second is that companies
can be held liable for harm caused by the inadequate governance of such sustain-
abhility impacts under general doctrines of private law.

In this paper, I chart to what extent the CSDDD serves as a European restate-
ment, of sorts, of the two objectives of sustainability due diligence and liability for
harm caused by inadequate sustainability due diligence. Restatement is perhaps a
strong term, but especially in the current political situation the CSDDD does not seem
to reflect any too ambitious future-looking perspective. This opens up the question of
whether it is more akin to a restatement of some general developments related to the
governance of and liability for outsourced production or whether we are dealing
with actual development of the law.

To do this, in Section 2 I discuss some aspects of the core of the sustainability due
diligence obligation of the CSDDD. I frame this discussion with the comparative
utopia of the United Nations Guiding Principles on Business and Human Rights
(‘UNGPs")'* and the practically oriented and tested approach to governance through
contract of the Accord on Fire and Building Safety in Bangladesh (‘Accord’).”® The

be left outside this paper and especially so as the eventual nature of both directives is in question in
the current political environment.

11 Aside from questions of eventual national implementation, as of October 2025 there is a political
debate taking place in the EU over reforging the already passed CSDDD to better align with other
interests than sustainability, collectively called the ‘Omnibus’ debate. I take the directive as passed in
2024 as my starting point in this paper, but in several places hedge the text in light of the Omnibus
debate. For this I refer especially to two proposals containing an overview of some of the interests at
play and proposed modifications to the CSDDD, even if, I understand, even further alternatives have
been proposed during autumn 2025. See Proposal for a Directive of the European Parliament and of
the Council amending Directives (EU) 2022/2464 and (EU) 2024/1760 as regards the dates from which
Member States are to apply certain corporate sustainability reporting and due diligence re-
quirements, COM(2025) 80 final (‘Omnibus A’), and Proposal for a Directive of the European Parlia-
ment and of the Council amending Directives 2006/43/EC, 2013/34/EU, (EU) 2022/2464 and (EU) 2024/
1760 as regards certain corporate sustainability reporting and due diligence requirements,
COM(2025) 81 final (‘*Omnibus B’).

12 HRC, ‘Guiding Principles on Business and Human Rights: Implementing the United Nations
“Protect, Respect and Remedy” Framework. UN Doc A/HRC/17/31.” (2011).

13 There are two iterations of the Accord on Fire and Building Safety in Bangladesh (‘Accord’): the
original 2013 version and the 2018 iteration, available at https://bangladeshaccord.org. Since then,
these two have been replaced with the broader International Accord for Health and Safety in the
Textile and Garment Industry (‘International Accord’), first entered into in 2021 and the current
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former, while non-binding, provides a general blueprint of what sustainability
governance could look like for all companies and thus a critical foil for the more
limited ambitions of the CSDDD. The latter, in comparison, is very limited in scope,
but it can still be considered one of the most effective publicly available examples of
sustainability due diligence contracts and thus provides a good legal-functional point
of comparison for the CSDDD. Then, in Section 3, I move on to discuss the CSDDD’s
model of liability for harm caused by the inadequate governance of outsourced and
offshored production in light of recent trends in private law liability and with some
consideration of how similar matters have earlier been dealt with within Global
North jurisdictions. The justification for taking up the liability issue is simply that an
effective liability regime is very probably the best possible safeguard for the effective
implementation of sustainability due diligence. A short conclusion ends the paper.

2 Governing the Sustainability of Outsourced and
Offshored Production: From the UNGP Utopia to
the CSDDD Apology?

2.1 Corporate Practice, the UNGP Blueprint, and the Example of
the Bangladesh Accord

The rise of the outsourcing and off-shoring economy is often placed in the latter part
of the 20th century.* A central factor in this development towards what could be
called a global value chain economy is that the outsourcing and offshoring of pro-
duction was made feasible by communication technologies that enable the effective
governance of outsourced and offshored production.” This highlights the inherent
paradox of fragmented production. Firms focus on their most value-producing core
competences, such as the development of intellectual property through product
design and marketing, while outsourcing non-core competences, such as component,
system, and software development to other specialist firms, and less-value producing

iteration being from 2023. See https://internationalaccord.org. Generally on the first two see, J.
Salminen, ‘The Accord on Fire and Building Safety in Bangladesh — A New Paradigm for Limiting
Buyers’ Liability in Global Supply Chains?’ (2018) 66 American Journal of Comparative Law 411.

14 W. Milberg and D. Winkler, Outsourcing Economics: Global Value Chains in Capitalist Develop-
ment (Cambridge: Cambridge University Press, 2013); G. Gereffi, ‘Global Value Chains in a Post-
Washington Consensus World’ (2014) 21 Review of International Political Economy 9.

15 Eg R. Baldwin, The Great Convergence: Information Technology and the New Globalization
(Cambridge: Harvard University Press 2016).
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but still central aspects of production, such as manufacturing, to actors who can
undertake these aspects of production at the lowest cost. But if numerous smaller
specialised firms focus each individually on one or the other of the different systems,
components, parts, and software that make up the end-product, coordination is
necessary to ensure the smooth functioning of the whole. This coordination neces-
sarily encompasses aspects such as logistics and compliance and can extend to cover
all other production-relevant aspects, from cost-management to research-and-
development, resilience, and sustainability.® This coordination takes place by
mapping suppliers’ capabilities and developing them to ensure alignment with buyer
requirements."’

This is also where law steps in. Existing notions of contractual, corporate, and
jurisdictional boundaries insulate companies from one another so that a buyer firm
is generally not seen as liable for, for example, inadequate labour conditions or
environmental governance at a supplier’s facilities. At the same time, firms generally
extend governance of other aspects of production to supplier facilities. Private law,
as it has historically evolved, has provided firms with a choice of which aspects of
outsourced and offshored production to govern and in what ways.”® This may
naturally result in firms focussing on the private governance of production for their
own gain while leaving so-called ‘externalities’ ungoverned.

All this has contributed to a massive sustainability deficit that has eventually
givenrise to a debate over how to mitigate and regulate this deficit. Towards this, the
United Nations Guiding Principles on Business and Human Rights (‘UNGPs’) aimed at
establishing a global standard of sustainability due diligence that would complement
firms’ already existing efficiency-focused governance practices.”’ In effect, the
UNGPs state that all companies, regardless of size, sector, operational context,
ownership and structure, have a duty to uphold human rights and should undertake
due diligence in their outsourced and offshored production, and that states should
guarantee efficient remedies for harm caused by inadequate production governance.
The challenge, from a practical perspective, is that the UNGPs are a soft law model.

16 For one overview, see J. Salminen, ‘A Private Law for the Technocene: Rights in a World of Infinite
Knowledge’ (2025) 16 Transnational Legal Theory 254.

17 M. Viljanen, J. Salminen and A. Hurmerinta-Haanpda, Functional Contracting: Re-
Conceptualizing Business Contracts in Face of New Forms of Production’ (2024) 52 Georgia Journal of
International and Comparative Law 611.

18 J. Salminen, ‘From Market Contracts to Global Value Chains: Integrating Outsourcing, Offshoring,
Digitalization, and the Circular Economy into Theories of Private Law’, forthcoming in Cambridge
Handbook of Law and Responsible Business: Legal Strategies for Sustainability in Global Value Chains
(2026).

19 For discussion, e.g. A. Duval, ‘Ruggie’s Double Movement: Assembling the Private and the Public
Through Human Rights Due Diligence’ (2023) 41 Nordic Journal of Human Rights 279.
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They reflect on the practical sustainability governance capabilities of companies, but
leave any decision to undertake such governance to companies’ own choosing. While
there is debate over an international treaty that would provide a harder alternative,
these plans seem stuck in political limbo.” In the meanwhile, both private actors and
states have started putting in place mechanisms that would fashion binding
contractual commitments or hard domestic laws with transnational effect from the
foundation provided by the UNGPs and other similar approaches, such as the OECD
Guidelines for Multinational Enterprises.” This multitude of rapid legislative de-
velopments, apart from the CSDDD, are beyond this paper.”* However, in providing a
functional benchmark for private sustainability governance, I focus next on the
contractual model provided by the Accord on Fire and Building Safety in Bangladesh.

The Accord on Fire and Building Safety in Bangladesh (‘Accord’) was established
in 2013 following the Rana Plaza disaster and global media attention on work safety
in Bangladeshi garment factories. In short, several Global North firms had out-
sourced garment production to Bangladeshi suppliers operating in a structurally
unsound factory building. Audits failed to uncover the problem, allegedly as they had
not been directed at structural safety but only on ‘a basic social audit’ comprising, for
example, compliance with the buyer’s supplier code of conduct, local employment
and health and safety laws and ILO industry standards.”® Despite such audits, the
factory building collapsed and over 1100 people lost their lives. The disaster resulted
in at least two competing private governance instruments: the Accord on Fire and

20 O. De Schutter, ‘Towards a New Treaty on Business and Human Rights’ (2016) 1 Business and
Human Rights Journal 41; C. Lopéz, ‘The Third Revised Draft of a Treaty on Business and Human
Rights: Modest Steps Forward, But Much of the Same’ (Opinio Juris, 9 March 2021) <http://opiniojuris.
0rg/2021/09/03/the-third-revised-draft-of-a-treaty-on-business-and-human-rights-modest-steps-
forward-but-much-of-the-same/>.

21 The most recent iteration of the OECD Guidelines is from 2023, for which, see OECD, OECD
Guidelines for Multinational Enterprises on Responsible Business Conduct (OECD 2023). The guidelines
are complemented by several sectoral guidances, for which, eg, OECD, OECD Due Diligence Guidance
for Responsible Supply Chains in the Garment and Footwear Sector (2018); OECD, OECD Due Diligence
Guidance for Responsible Supply Chains of Minerals from Conflict-Affected and High-Risk Areas: Third
Edition (OECD 2016). For discussion, eg John Ruggie and Tamaryn Nelson, ‘Human Rights and the
OECD Guidelines for Multinational Enterprises: Normative Innovations and Implementation Chal-
lenges’ (2015) 22 The Brown Journal of World Affairs 99.

22 For some historical and comparative notes, see J. Salminen and M. Rajavuori, ‘Transnational
Sustainability Laws and the Regulation of Global Value Chains: Comparison and a Framework for
Analysis’ (2019) 26 Maastricht Journal of European and Comparative Law 602; Salminen, Rajavuori
and Eller, n 1 above; A. Beckers, ‘Global Value Chains in EU Law’ (2024) 42 Yearbook of European
Law 322.

23 For discussion, D.J. Doorey, ‘Rana Plaza, Loblaw, and the Disconnect Between Legal Formality and
Corporate Social Responsibility’ [2018] SSRN Electronic Journal <https://www.ssrn.com/
abstract=3265826>.
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Building Safety in Bangladesh on the one hand and the Alliance for Worker Safety in
Bangladesh on the other. While the two overlap in many ways, not least in their
stated aim, the Accord is generally seen as the more effective one due to its nature as
an enforceable contract.**

Why is the Accord seen as a successful example of sustainability governance? In
short, it establishes an additional contractual level of binding and enforceable
governance above and beyond the underlying chain of supply contracts. It requires
buyer companies and the representatives of supplier employees to come together and
establish a governance mechanism for work safety in Bangladesh consisting, in
particular, of a steering committee” that oversees, among other things, factory in-
spections®® and corrective action.”” The Accord also provides specific rights for
workers, for example a right to refuse work in unsafe factories and compensation for
time off due to such refusal”® and establishes worker training programs® and
confidential worker complaint mechanisms.** While suppliers are generally left out of
this governance structure, the Accord specifically states that buyers must require
suppliers to fully participate in inspection, remediation and other requirements for
ensuring factory safety. To induce suppliers to participate, buyers are required to put
in place commercial terms that ensure the financial feasibility of participation, with
possibilities ranging from joint investments to loans, donor or government support,
offering business incentives or by paying directly,*' and also by committing to sourcing
from suppliers.? If this does not work, then buyers are to implement a notice and
warning process ultimately leading to termination of the supply relationship.*®

The governance structure provided by the Accord is thus the following. It
establishes a specialized governance mechanism, the steering committee, for the
governance of the sustainability issue at stake. It integrates stakeholders, here

24 M. Anner, . Bair and J. Blasi, ‘Toward Joint Liability in Global Supply Chains: Addressing the Root
Causes of Labor Violations in International Subcontracting Networks’ (2013) 35 Comparative Labor
Law & Policy Journal 1. For discussions of practical efficacity, eg M. Anner and J. Bair, ‘The Bulk of the
Iceberg: A Critique of the Stern Center’s Report on Worker Safety in Bangladesh, Penn State Centre
for Global Workers’ Rights Research Brief 10 February 2016’ (2016). For a rudimentary legal-struc-
tural comparison, see Salminen, n 13 above.

25 Art4-7 of the 2013 Accord; compare to art 1-2 of the 2018 Accord. For the 2013 and 2018 versions of
the Accord, see https://bangladeshaccord.org.

26 Art 8-11 of the 2013 Accord; compare to art 4-6 of the 2018 Accord.

27 Art 12 of the 2013 Accord; compare to art 7 of the 2018 Accord.

28 Art 13-15 of the 2013 Accord; compare to art 8-10 of the 2018 Accord.

29 Art 16-17 of the 2013 Accord; compare to art 11-12 of the 2018 Accord.

30 Art 18 of the 2013 Accord; compare to art 13 of the 2018 Accord.

31 Art 22 of the 2013 Accord; compare to art 17 of the 2018 Accord.

32 Art 23 of the 2013 Accord; compare to art 18 of the 2018 Accord.

33 Art 21 of the 2013 Accord; compare to art 16 of the 2018 Accord.


https://bangladeshaccord.org/

DE GRUYTER Due Diligence and Liability Under the European Union’s —— 151

supplier employees represented by their unions, into this governance mechanism.
Beyond union representation, stakeholders are provided specific rights and a direct
complaint mechanism. The supply chain - conventionally understood as encom-
passing several tiers of supplier companies - is left outside the governance mecha-
nism in the sense that suppliers do not get to participate in the steering committee.
Despite this, the Accord creates visibility into supplier capabilities by tasking the
steering committee with mapping work safety at supplier facilities, partly through
dedicated factory inspectors and partly through the help of stakeholders, for
example through whistle-blowing mechanisms. The Accord also requires buyer
companies to put in place mechanisms that incentivize suppliers to align work safety
with the interests of buyers and employee stakeholders through concrete technical
supervision, financial commitments and other aid. The Accord thus creates direct
visibility into stakeholder interests and supplier capabilities. This visibility trans-
gresses traditional contractual and entity boundaries by establishing another
contractual level of governance above and beyond the supply chain as traditionally
conceived. This visibility is then used to develop supplier capabilities through factory
inspections, remediation and corrective action aided by incentive programs. The two
key requirements of governance programs are fulfilled: mapping supplier capabil-
ities and developing them to align with stakeholder interests.

The Accord can be criticized in countless ways. It is geographically limited to
Bangladeshi suppliers. It is sectorally limited to the garment industry. Its scope is
limited to only those buyer firms that have entered into the Accord, and thus also the
Bangladeshi garment supply chains of only these firms. And it is thematically limited to
certain aspects of work safety, in particular the structural integrity of factories. Since
then, some of the actors behind the Accord have promoted instead the International
Accord for Health and Safety in the Textile and Garment Industry,* which aims at a
broader geographic and thematic, but in many ways still very limited, scope.

To properly highlight the potential for broader scopes in such approaches, one
might look at recent developments related to greenhouse gas emissions. The Green-
house Gas Protocol’s Corporate Value Chain (Scope 3) Accounting and Reporting
Standard develops value-chain-wide emissions counting mechanisms.* In taking a
value-chain-wide perspective, the Scope 3 standard thus by definition transcends
geographical, jurisdictional, sectoral, entity, contractual, and other boundaries in
attributing lifecycle emissions, that is product-related emissions from the conception of
a product to its production, use, and end-of-use, to a particular company. Any

34 The firstiteration of the International Accord is from 2021 while the current iteration is from 2023.
For the International Accord, see https://internationalaccord.org.

35 Greenhouse Gas Protocol, ‘Corporate Value Chain (Scope 3) Accounting and Reporting Standard:
Supplement to the GHG Protocol Corporate Accounting and Reporting Standard’ (2011) 3.
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such mapping is naturally to some extent arbitrary and context-dependent. A true
value-chain-wide perspective is necessarily work that progresses over time, alongside
technological and other advances related to the mapping of product-related material
flows.* Nonetheless, over time, such mapping will provide an increasingly detailed
picture of all the emissions inherent in a product and thus also highlights the possibility
of developing value-chain-wide capabilities for emission mitigation. Even when the
question of relevant stakeholders remains much more challenging in relation to global
greenhouse gas emissions, there is in principle nothing that would prohibit putting in
place a much broader Accord-like contractual structure for greenhouse gas emissions.”

Accord-like contractual instruments can thus be construed in countless ways.
Probably every conceivable approach can be criticized on some geographic, sectoral,
thematic, entity, or stakeholder-related grounds for having one or the other blind
spot. Despite this, the basic legal-structural foundation of the Accord, focusing on
creating transparency in supplier capabilities and developing these capabilities to
mitigate sustainability impacts, seems valid for addressing most sustainability-
related issues. The one major problem, then, is that private governance mechanisms
are limited by their very nature: buyers focus only on the governance of specific
interests that are seen as crucial for their bottom-lines. The global media backlash
resulting from the Rana Plaza disaster led to the Accord, a clear example of how
effective governance can work and be contractually structured, but only once the
media backlash started threatening the to-that-date standard operative procedures
of outsourcing companies. Subsuming all sustainability-related issues generally
and globally to an Accord-like instrument is most probably beyond the practical
capabilities of private actors. This turns eyes to legislative developments: could the
Accord be used to concretize the model of due diligence inherent in the UNGPs and
can a more general and global ‘sustainability-Accord’ that matches the aspirations of
the UNGPs be instigated through domestic statute?

2.2 Weighing in the CSDDD

The CSDDD requires companies falling under its scope to undertake sustainability-
related due diligence throughout their ‘chains of activities’. Operative scope, here, is

36 Towards this, see for example Article 17 of the UNGPs which note that human rights due diligence
‘[s]hould be ongoing, recognizing that the human rights risks may change over time as the business
enterprise’s operations and operating context evolve’. More generally, Salminen, n 18 above.

37 Towards this, see, for example, the EU’s Carbon Border Adjustment Mechanism. More generally,
J. Salminen, M. Rajavuori and M. Viljanen, ‘Greenhouse Gas Emissions in Global Value Chains:
Governance, Regulation and Liability’, in E. de Jong (ed), Corporate Responsibility and Liability for
Climate Change (Cheltenham: Edward Elgar, 2024).
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again limited in several ways. First, under Article 2 of the CSDDD the direct personal
scope of the directive is limited primarily to large European companies and certain
other large companies with connections to Europe, for example via licensing or
franchising agreements. Second, the subject matter of the CSDDD, while pertaining
relatively generally to sustainability impacts or, more precisely, ‘human rights
adverse impacts and environmental adverse impacts’, is limited by the list of
prohibitions and rights in the directive’s Annex that is derived from several inter-
national human rights instruments. And third, the indirect scope of covered activ-
ities within a company’s operations is limited to the concept of ‘chain of activities’
that was deliberately chosen during the legislative process to narrow down the
operative scope of the directive in relation to the production networks of affected
companies, at least in relation to the broader ‘value chain’ language in the earlier
Commission’s Proposal.®®

These respective scopes are not the focus of this paper and will not be discussed
in detail. But to provide some point of comparison, a large European garment
company, such as H&M, Adidas, or Inditex, all of which still are or have been sig-
natories of the Accord, would probably fall under the CSDDD’s scope due to their
European domicile, size, and global turnover (at least prior to any Omnibus-related
changes).* Safe working conditions, the objective of the Accord, is explicitly listed in
the CSDDD’s Annex, Part 1, Article 6, and might conceivably also fall under some of
the other prohibitions and rights listed in the Annex. The chain of activities as
defined by the CSDDD covers the more limited ‘supply chain’ tackled by the Accord by
including ((Art. 3(Dg, 1):

‘activities of a company’s upstream business partners related to the production of goods or the
provision of services by that company, including the design, extraction, sourcing, manufacture,
transport, storage and supply of raw materials, products or parts of products and the devel-
opment of the product or the service’

Thus the CSDDD, while limited in several ways, clearly also covers much broader
ground than the Accord at least in relation to the companies falling under the direct
scope of the CSDDD. But conversely, even companies falling outside the size,

38 For this, see Proposal for a Directive of the European Parliament and of the Council on Corporate
Sustainability Due Diligence and amending Directive (EU) 2019/1937, COM(2022) 71 final, 2022/
0051(COD).

39 As noted in footnote 11 above, there are inherent uncertainties related to not only the pending
national implementation of the CSDDD but, in particular, the as of October 2025 ongoing ‘Omnibus’
debate on altering the CSDDD after it had been passed in 2024. My starting point here is the directive
as passed in 2024, but in several places I will hedge my comments in light of the two documents of the
first Omnibus proposal that are most relevant for the CSDDD, ‘Omnibus A’ and ‘Omnibus B’. For these,
see footnote 11.
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geographic, revenue and other thresholds of the CSDDD may naturally enter into the
Accord, and many such companies have in fact done so.*

The key question tackled here, however, is how the requirement of ‘due dili-
gence’ or preventive action required by the CSDDD measures in relation to the
Accord. Article 5 of the CSDDD requires member states to ensure that companies
‘conduct risk-based human rights and environmental due diligence’. This includes,
among other things, that companies integrate such due diligence into their policies
and risk-management systems, identify and assess actual and potential adverse
impacts, prevent and mitigate potential impacts, and bring to an end or minimize
actual adverse impacts. In practice, this means mapping their ‘chains of activities’,
such as foreign suppliers’ operations, for sustainability risks and counteracting
these. If necessary, this mitigation can be based on a prioritization focusing first on
the most severe and likely risks (Articles 8-9). The prioritization approach, thus,
provides some guidance (and leeway) on which risks to tackle at which point in time.

As noted, companies must map risks related not only to their own and their
subsidiaries’ operations but also those related to business partners in their chain of
activities. While the concept of ‘chain of activities’ is more limited than ‘value chain’,
it seems still expansive at least in relation to the supply-side of production and,
indeed, in this regard compatible with global value chain theory. There seems to be
no explicit limit on how many tiers up a supply chain a company must pursue due
diligence, even if coverage of the use-side of production is much more limited. It
seems that several actors perceive a risk in this indefiniteness and the recent
Omnibus-proposal has proposed to limit the mapping operation to direct business
partners, i.e. first-tier suppliers, while extending this to further tiers only if ‘plausible
information’ is made available to the company. Such plausible information could
consist of, for example, the economic rationale of the supply-relationship, third-party
complaints, credible reports from media or NGOs, awareness of past incidents or
knowledge about problems through a company’s business contacts.** Whether, for
example, the situation in Bangladesh regarding work safety prior to the Rana Plaza
catastrophe would have fulfilled the requirements of ‘plausible information’ is
uncertain, but based on the occurrence of similar drastic accidents prior to Rana
Plaza, in addition to their severity and generally perceived likelihood, such an
argument could no doubt be made. The Rana Plaza catastrophe by itself, then, might
also fulfil the requirement - but if so, it would probably change little from the pre-
CSDDD situation as even prior to the CSDDD the Rana Plaza catastrophe forced the
hand of many European companies to put in place the Accord.

40 For a list of signatories of the Accord, see https://bangladeshaccord.org/signatories and for list of
signatories of the International Accord, see https://internationalaccord.org/signatories/.
41 Omnibus B, COM(2025)81 (26 February 2025), 18.


https://bangladeshaccord.org/signatories
https://internationalaccord.org/signatories/
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Once relevant risks are mapped, companies are tasked with mitigating them or,
if they are already taking place, bringing them to a stop. Here, under the general term
of ‘appropriate measures’ to prevent or mitigate adverse impacts, the CSDDD lists
diffuse general approaches for aligning the interests and developing the capabilities
of relevant actors, such as the company itself and several categories of suppliers in
the company’s chain of activities, in relation to sustainability objectives. Propor-
tionality is important, both in relation to the measures and how fast they reach the
intended effect; if the effect cannot be immediate, a corrective action plan is
required. Examples of measures that companies are required to take include:

— developing a prevention (Article 10(2)a) or corrective (Article 11(3)b) action plan,
with clear timelines and relevant indicators for improvement;

— seeking contractual assurances from a direct business partner, such as a direct
supplier, that it will comply with the company’s code of conduct and, as neces-
sary, a preventive or corrective action plan, and requiring that such assurances
are cascaded down the relevant part of the chain of activities by the direct
business partner (Article 10(2)b; Article 11(3)c);

— necessary financial or non-financial investments, adjustments or upgrades in
facilities, production or other operational processes and infrastructures (Article
10(2)c; Article 11(3)d);

— necessary modifications to the company’s own business plan, strategy and
operations, such as purchasing practices, design and distribution practices
(Article 10(2)d; Article 11(3)e);

— where necessary providing targeted support to SMEs, such as capacity building,
training, or upgrading management systems; and if necessary for the SME’s
viability coupling this with financial support, such as direct financing, low-
interest loans, guarantees of continued sourcing, or assistance in securing
financing (Article 10(2)e; Article 11(3)f); and

— collaboration with other entities, in particular where no other measure is
effective (Article 10(2)f; Article 11(3)g).

If these do not suffice to prevent or correct risks, they may be extended to cover also
further actors, such as non-SME business partners (e.g. Article 10(3) and 11(4)) and
indirect business partners (e.g. Article 10(4) and 10(5) and 11(5) and 11(6)), taking into
account that for example indirect SMEs may need to be provided with similar sup-
port for capacity building as in relation to direct SMEs (Art. 10(5) and 11(6)). A
structured termination process provides for a last resort in case other preventive or
corrective action does not work (e.g. Article 10(6) and 11(7), though this would also be
scrapped by the Omnibus proposal). Finally, in undertaking ‘due diligence’ com-
panies must remediate actual adverse impacts (Article 12), engage in ‘meaningful’
stakeholder engagement (Article 13), put in place fair complaints mechanisms
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(Article 14), monitor the adequacy and effectiveness of their due diligence measures
through periodic assessments (Article 15), and publicly communicate their efforts on
their website (Article 16).

Going back to the comparison with the Accord, it would seem that evaluating the
work safety capabilities of key suppliers, such as manufacturers, that are located in
countries with problematic workplace-safety records would be a key part of any risk-
mapping exercise. Problems related to structural integrity that could potentially lead
to the collapse of a factory building and multiple deaths and injuries, & 1a Rana Plaza,
would most probably be seen as posing a ‘severe’ and, bearing in mind the safety
record of garment factories in places like Bangladesh at least prior to the Accord,*
also likely risk. A company falling under the CSDDD would thus similarly have to
work to prevent such risks and take corrective action if risks materialize.

The Accord integrates collaboration both with other entities and stakeholders,
gathering under its auspices several Global North buyer firms and labour repre-
sentatives of supplier employees. Together, these coordinate factory inspections.
Acting in coordination with stakeholders, the buyer firms then task their several tiers
of suppliers to undertake renovations where needed and provide assistance in
ensuring factory safety, including, if necessary, financial assistance. This is where the
CSDDD starts diverging from the model of the Accord. While under the CSDDD
companies are expected to consult with stakeholders both in relation to gathering
information and developing corrective action (Article 13(3)), there is no clear
requirement to integrate stakeholders in sustainability governance in the same way
as under the Accord. That said, any true due diligence effort that is not just a one-off
action but rather, as expected by the CSDDD, an ongoing process, would probably
from a transaction-cost-perspective need to integrate key stakeholders for a longer
time, perhaps in a similar way to the Accord, in order to guarantee effective and
stable information flows.

There also seems to be a major difference between the CSDDD and the Accord in
relation to the due diligence measures required from different kinds and tiers of
suppliers. The CSDDD places most onus on the company itself (for example by
requiring companies to change their own purchasing practices under Article 10(2)d
and 11(3)e) and its direct business partners (for example by requiring companies to ask
that their direct business partners cascade sustainability related requirements to
further tiers of suppliers (Article 10(2)b and 11(3)c)), with special focus on SME business
partners (for example by requiring companies to develop the capabilities of SME
business partners under Article 10(2)e and 11(3)f). In contrast to this more obligatory
language, for example Article 10(3) and 11(4), that relate to capacity-building in relation
to non-SME direct business partners, and Article 10(4) and 11(5), that relate to directly

42 Eg Doorey, n 23 above.
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requiring contractual assurances from indirect business partners, are conditioned
with the wording that companies may undertake such measures.

The text of the CSDDD thus indicates ‘appropriate measures’ are less obligatory in
relation to further tiers of suppliers and non-SME business partners than in relation to
the company itself, its direct business partners, and SME business partners. This
reading will no doubt have to be conditioned by several factors. Firstly, the formula-
tion of what constitutes appropriate measures in relation to different categories of
actors is diffuse, and the potential interrelationships of the measures listed for
different categories of actors all the more so. Secondly, and building on the first
condition, for example changing a company’s own purchasing practices may by itself
have a major impact on all first-tier suppliers and beyond, and all the more so if
coupled with the cascading of clear sustainability requirements via the first tier.** Any
question of ‘appropriate measures’ could thus end up being an argument over what
can reasonably be achieved with measures focused on the company itself. Thirdly, any
reading of appropriate measures would probably have to be considered in conjunction
with any overall duty to prevent and mitigate harms in a company’s chain of activities
as entailed by the CSDDD and also any corresponding liability for such harms.

From the perspective of the Accord and the Rana Plaza disaster, this approach
might not be satisfactory. Supply chains typically extend beyond first-tier suppliers
and, for example, a Canadian company’s supplier, that is its direct business partner,
had contracted work with the company’s knowledge and consent to a sub-supplier,
that is an indirect business partner of the company, that manufactured garments for
the Canadian company at Rana Plaza.** This kind of a situation could thus be outside
the CSDDD’s most stringent due diligence obligations, and potentially fall under a
more ‘voluntary’ approach where a company ‘may’ extend certain due diligence
measures to such parts of its chain of activities. But again, this reading should be
conditioned with what a company can achieve by changing its own practices, for
example with regard to consenting to the use of sub-suppliers, and any general duty
of preventing harms in a company’s chain of activities that, conceivably, could also
entail a requirement of capacity building in a company’s chain of activities beyond
the first tier of suppliers similarly to what takes place under the Accord.

43 This point, in art 10(2)d and 11(3)e, on companies being required to ‘make necessary modifications
of, or improvements to, the company’s own business plan, overall strategies and operations,
including purchasing practices, design and distribution practices’, seems potentially crucial. Argu-
ably, changing the sourcing practices of a company may be all that is needed to ensure that sus-
tainability problems due not reverberate throughout companies’ ‘chains of activities’. See, for
example, K. Eller, ‘Pricing and Distribution in Global Value Chain Regulation’ (2025) 38 Leiden Journal
of International Law 455. For discussion on the relationship between pricing and due diligence, see
Salminen, n 16 above.

44 Doorey, n 23 above.
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The complex wording of the articles on “appropriate measures” is probably un-
derstandable from the perspectives of ongoing political compromise and that the
CSDDD is meant as a general guideline for sustainability due diligence. It is not tailored
to individual contexts in the same way as the Accord. In relation to garment
outsourcing to South-East Asia, an approach akin to the Accord, while perhaps not
corresponding with a literal reading of CSDDD Articles 10, 11, and 13, might still be
necessary under the CSDDD if it is the only effective way of reaching the stated pre-
ventive and corrective objectives. In other cases, concerning more minor sustainability
infractions, an Accord-like structure might be considered overkill unless one were to
see it as a part of a more general approach to governing all sustainability (or even only
all labour-related) contingencies in the chain of activities. If an Accord-like structure is
necessary for some actions under the CSDDD, it might simply be economical to use it to
govern also those that, on their own, might not necessitate such a governance structure.

In sum, the CSDDD provides much context-dependant guidance on how gover-
nance can be organized, while the Accord provides a concrete example of an effective
governance mechanism for combatting specific, especially severe and likely supply
chain sustainability risks. Under the CSDDD, leaving much leeway to companies in
their choice of governance mechanism for different contexts is probably economi-
cally a more optimal solution than requiring an Accord-like approach in all contexts.
However, such leeway needs safeguards of its own. Liability for damage that could
have been avoided by adequate due diligence can in many cases be considered the
best safeguard for adequate private governance.*® This makes it necessary to
consider the due diligence requirements of the CSDDD in the light of the liability
regime proposed for inadequate sustainability governance by the CSDDD in com-
parison to recent liability-related developments in general.

3 Liability for Inadequate Sustainability
Governance: A Natural Progression of Private
Law, Stymied by the CSDDD?

Liability for harms caused by outsourced and offshored production has for long been a
contested topic. Several strands of litigation have made inroads into various procedural

45 Barring, for example, effective insurance and compensation funds, which also generally need a
measure of liability for their effective functioning, or universal healthcare, which has its own
challenges related to for example funding and standards of care. Generally, see the example of
historical developments related to product liability law for which, eg, J. Stapleton, Product Liability
(London: Butterworths, 1994).
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and substantive matters, but much remains still to be sorted out on both fronts.*® As a
halfway conclusion, however, it seems that companies can be held liable for various
types of contingencies related to their production networks both nationally and
transnationally. These range from active misgovernance to false claims of governance
and, importantly, inadequate governance.47 This distinction is crucial. It seems rela-
tively clear that companies can to some extent be held liable for harm caused by active
governance efforts, for example if they provide erroneous guidelines to suppliers that
result in unsafe working conditions or environmental harm, or for publicly made
claims that they are proactively governing suppliers if they in fact are not doing so. It
seems more challenging to hold companies accountable for governance-related omis-
sions. For example, in one of the Rana Plaza litigations (and aside many other problems
with the case), substantive focus was on whether or not governance efforts undertaken
by a Canadian buyer company covered structural integrity.*® Thus it is crucial to
establish a baseline of liability for dangerous outsourcing in general.*

That said, there are few if any cases that provide ‘full’ precedent. Cases and
decisions can always be seen in their individual contexts and it is challenging to
generalize. By way of example, one might refer to the Begum v Maran ruling from the
England and Wales Court of Appeal.>® Again, the ruling does not provide proper
precedent. As with several other cases, it concerns the issue of whether a particular
case is triable in English courts. This has partly to do with jurisdiction and partly on
whether the subject matter of the case itself, if allegations presented in the claim are
assumed true, constitute a valid cause of action under the applicable law. In short, in

46 EgR. Meeran, ‘Tort Litigation against Multinational Corporations for Violation of Human Rights:
An Overview of the Position Outside the United States’ (2011) 3 City University of Hong Kong Law
Review 1; C. van Dam, ‘Tort Law and Human Rights: Brothers in Arms On the Role of Tort Law in the
Area of Business and Human Rights’ (2011) 2 Journal of European Tort Law 221; P. Rott and V. Ulfbeck,
‘Supply Chain Liability of Multinational Corporations?’ (2015) 23 European Review of Private Law 415;
V. Ulfbeck and A. Ehlers, ‘Tort Law, Corporate Groups and Supply Chain Liability for Workers’
Injuries: The Concept of Vicarious Liability’ (2016) 13 European Company Law 167; C. Terwindt et al.,
‘Supply Chain Liability: Pushing the Boundaries of the Common Law?’ (2017) 8 Journal of European
Tort Law 261; D. Bose, ‘The Tort of Irresponsible Contracting: Supply Chain Liability Explained
Through Begum v Maran’, forthcoming in Cambridge Handbook of Law and Responsible Business
(Cambridge: Cambridge University Press, 2025).

47 J. Salminen and M. Rajavuori, ‘A Typology of Governance to Conceptualize Liability for Inade-
quate Value Chain Governance’, forthcoming in Research Handbook on Sustainability and Corporate
Accountability (Cheltenham: Edward Elgar, 2026).

48 Doorey, n 23 above.

49 For some notes on this, eg Salminen, n 16 above.

50 Begum v Maran (UK) Ltd [2021] EWCA Civ 326. For discussion, eg Bose, n 46 above.

51 Eg Lungowe v Vedanta [2019] UKSC 20. For discussion, eg T. van Ho, ‘United Kingdom Supreme Court —
Extraterritorial Jurisdiction — Business and Human Rights — Civil Claims: Vedanta Resources Plc and
Another v Lungowe and Others [2019] UKSC 20’ (2019) 114 American Journal of International Law 110.
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Begum the court let the claim proceed to trial, at which point the claim was settled,
thus again pre-empting proper precedential value and requiring us to take the sce-
nario presented with copious grains of salt.

The case concerned the sale of an end-of-life vessel by a UK entity to a cash buyer
on the condition that the buyer sell the ship to a ‘ship breaker’s yard that is competent
and will perform the demolition and recycling of the vessel in an environmentally
sound manner and in accordance with good health and safety working practices‘.> The
buyer however sold the ship to a shipbreaking yard in Bangladesh with unsafe
working conditions with the result that a worker died breaking the ship and with the
deceased’s widow raising a claim against the UK company. Allegedly the seller should
have known, considering the price paid for the ship, its position, fuel status, and
general knowledge on sustainable and unsustainable shipbreaking yards, that the ship
would end up at an unsustainable shipbreaking facility. The court also noted that
sustainability-related contract clauses that neither the seller nor buyer is interested in
upholding could be moot unless the parties have ensured that they have real impact
through, for example, payment arrangements tied to sustainable performance.

Scenarious like that in Begum and other similar ones, such as the Dutch G-Star case
that also related to the practical acts of a buyer necessary for effectuating sustainability
clauses,> must be approached with extreme caution. Nonetheless, they push us to-
wards a baseline of liability in outsourcing that requires companies to extend some
level of sustainability-governance to outsourced production at least in some cases. This
baseline would seem to reach much further into what has earlier been considered
‘outsourcing as usual’ than the most egregious cases, such as the outsourcing of toxic
waste treatment to a clearly incapable company founded just prior to the transaction,
as was alleged in the Trafigura scenario.>* But what kind of duty of care the baseline
exactly translates to in different situations is naturally difficult to concretize.

Some direction may be found in national legal systems, but at least in Europe the
situation is much more diffuse than the fault-based liability that has been the focus of
several cases related to the sustainability impacts of outsourced and offshored produc-
tion. In national practice, in many cases there is a focus on stricter forms of liability, or
then liability is coupled with insurance schemes or compensation funds, or more
generally supported by other societal institutions, such as universal healthcare. In the
Nordic countries, for example, scenarios as diverse as motor vehicle accidents,

52 Begum v Maran (UK) Ltd, § 126.

53 See Vert Asia Limited and Vert Fashion Company Limited v G-Star Raw C V, Stichting Bluebox
Beheer, G-Star Production Intelligence Centre, Rechtbank Amsterdam 22 March 2023, GMBH, ECLI:NL:
RBAMS:2023:1913. For discussion in English, e.g. E. Pannebakker, ‘Teaching Sustainability in Trans-
national Commercial Law: Three Dilemmas’ (2025) 30 Uniform Law Review 164.

54 For Trafigura, see L. Enneking, Foreign Direct Liability and Beyond (Eleven International Pub-
lishing 2012).
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environmental damage, employer’s liability, and product liability typically entail various
combinations of stricter liability coupled with extensive insurance schemes or
compensation funds, all backed by universal healthcare, leading to claims that fault-based
liability is in practice much less relevant as a starting point for modern liability law.>

This leads to the question of whether stricter forms of liability could be applicable
to outsourcing at least in some situations. For example, it might be argued that at least
some inherently dangerous activities should fall under non-delegable duties or other
stricter approaches to liability also in relation to outsourced and offshored production,
based on similar justifications that originally gave rise to stricter forms of liability
nationally.>® The potentially severe environmental and work-safety implications of
scenarios like that in Begum v Maran might provide fodder for such developments.
That said, there is currently no clear indication of other than fault-based liability being
easily applicable to situations where the inadequate governance of a supplier leads to
transnational sustainability deficits, even if certain rulings in select national laws
might support such an outcome. More comparative research is necessary on this point.

Into this fray, then, Article 29(1) of the CSDDD proposed a fault-based liability
model (the removal of which seems likely in the Omnibus process):

Member States shall ensure that a company can be held liable for damage caused to a natural or
legal person, provided that:

(a) the company intentionally or negligently failed to comply with the obligations laid down in
Articles 10 and 11, when the right, prohibition or obligation listed in the Annex to this Directive is
aimed at protecting the natural or legal person; and

(b) as aresult of the failure referred to in point (a), damage to the natural or legal person’s legal
interests that are protected under national law was caused.

A company cannot be held liable if the damage was caused only by its business partners in its
chain of activities.

Several key restrictions are immediately visible. A limitation that has already been
discussed above is that liability is limited to the harms listed in the Annex of the
directive. Furthermore, damage must be caused to a natural or legal person,
potentially ruling out for example certain cases of environmental harm. Damage
must also be such that it would concern legal interests protected under national law.
More crucially, a company cannot be held liable if any damage is caused ‘only’ by its
business partners. This is a stark departure from certain other liability models, such

55 Generally for Sweden, Denmark and Finland respectively, see J. Hellner and M. Radetzki, Ska-
destandsridtt (12th ed, Stockholm: Norstedts juridik, 2023); B. von Eyben and H. Isager, Leerebog i
Erstatningsret (Kgbenhavn: DJ@F Forlag, 2019); P. Stdhlberg and J. Karhu, Suomen Vahingonkor-
vausoikeus (Talentum, 2013). As noted this liability is not always strict in the pure sense, but stricter
than fault-based schemes.

56 Briefly, Salminen, n 16 above.
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as the EU’s product liability scheme, where a company occupying a key position in
the production network may be held liable also for damage solely caused by its
business partner.*” This also leads to the question of when, exactly, is damage caused
solely by another actor. The threshold for joint causation must necessarily be low due
to the nature of the CSDDD’s due diligence obligation that banks on the possibility of
preventing or bringing to a stop damage for example through the ‘appropriate
measures’ provided in Articles 10 and 11 and discussed in more detail above.

Take a case like the Canadian Rana Plaza litigation, where a company was found
not liable because it did not engage in structural safety audits but only on safety
audits without a clear focus on structural safety.”® If similar cases were ruled out by
the CSDDD, the liability scheme would simply be rendered moot. Going further,
following Article 10 of the CSDDD and cases such as Begum v Maran, simply
outsourcing production to another actor with some indication of possibly severe
sustainability problems and without engaging in any kind of active due diligence
would probably also have to fulfil the criteria of not being ‘only’ caused by an indirect
business partner. Thus, for example, outsourcing production with a very low price
point to a country with an uncertain work safety record should suffice, especially
when read in conjunction with the reference in CSDDD Articles 10(1)c and 11(1)c to a
firm’s ‘[a]bility to influence an actor that caused or jointly caused an adverse impact’,
as, as the judge noted in Begum, the outsourcing company had at its disposal alter-
native ways of dealing that could have ensured sustainable shipbreaking. Here, it
seems, there would be much need for further clarity in the text of the CSDDD.

One reading of all this would mean that an example of a situation where damage is
truly caused solely by another actor would be where a buyer company outsources
production to a supplier on contract terms that are fully reasonable with regard to
guaranteeing, for example, safe working conditions, and either sources from a country
where there is efficient work-safety regulation and enforcement and little history of
work-safety problems, or, in any other case, puts in place ‘appropriate measures’
under Articles 10-11 CSDDD to effectively counteract possible work safety problems or
decides not to outsource in the first place. Barring true accidents, such as a meteorite
striking and demolishing a generally structurally sound factory, situations that would
fulfil the requirement of ‘only’ being caused by a business partner would probably
have to involve some kind of foul play on the side of the business partner, such as a
manager concealing information on a factory building’s structural integrity. Even in
the latter type of situation there might in some cases be room to argue that a company
should have engaged in more thorough due diligence and spotted, for example,
falsified factory-safety information. Again, there is much room for interpretation.

57 J. Quinn and R. Condon, ‘Beyond the Individual-Company: From Corporate Social Responsibilities
to Corporate Social Liability’ (2025) Transnational Legal Theory 226.
58 Doorey, n 23 above.
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Generally, we are rapidly learning to understand the manifold connections and
causalities between production and diffuse and global harms.>® In such a situation, it
may be that traditional approaches to causation prove unsatisfactory. Instead, pri-
oritization rules such as those contained in CSDDD Articles 8-9, briefly noted in the
previous section, become more relevant for the attribution of liability in practice.
This in effect entails a risk-based approach, tasking companies to focus on what they
perceive as the most severe and likely harms first, even when a company simulta-
neously contributes to manifold other harms as well. From this perspective, causa-
tion may lose some of its relevance and be replaced by prioritization rules at least in
data-rich environments. Of course, developing our conceptual understanding of
causation to match such environments might offer an alternative.

Another question is to what extent a fault-based regime is compatible with
potentially stricter liability regimes emanating from national law, as discussed
above. As noted, the removal of fault-based liability has been proposed in the
Omnibus debate. Towards this, the Staff Working Document for the Omnibus pro-
posal for amending the CSDDD emphasises the harmonizing role of the fault-based
regime of the CSDDD and states that the fault-based regime would override any
stricter national rules. As a consequence, removing the harmonized fault-based
liability regime of the CSDDD could in turn open the field for stricter liability regimes
based on national rules.® Whether a harmonized fault-based approach would truly

59 Salminen, ‘A Private Law for the Technocene’ (n 16).
60 Commission Staff Working Document (SWD(2025) 80 final) accompanying the Omnibus Proposal,
notes (39-40):

The harmonized liability regime in Article 29(1) CSDDD had been introduced considering that
some companies had already been brought to court based on existing national liability laws for
their failure to address human rights and environmental violations in their value chains. The
CSDDD introduced a number of limitations on the application of civil liability (e.g. fault
requirement, no liability for adverse impacts caused only by business partners). The proposed
deletion of this EU-wide regime responds to the calls to leave the regulation of the specific liability
conditions, including as regards causality and fault, for national law and thus limit liability risks. It
leaves companies under the applicable liahility regimes of the Member States. This will reduce
risks for companies within national jurisdictions that have more limitative liability regimes in
terms of the applicable conditions than those set out in Article 29(1) CSDDD. But the overall risk
reduction will depend on the possible increase of liability risks in other jurisdictions with con-
ditions more favourable to the victim (e.g., strict liability without a fault requirement).

For one approach specifically advocating for stricter liability see I. Landau and S. Marshall, ‘Draft Text for
an ILO Convention on Decent Work in Global Supply Chains’ <https://www.ilawnetwork.com/wp-content/
uploads/2024/04/ILAW-Draft-Text-for-an-ILO-Convention-on-Decent-Work-in-Global-Supply-Chains.pdf>.
However, even there the authors’ focus is not on examining existing national forms of stricter liability.


https://www.ilawnetwork.com/wp-content/uploads/2024/04/ILAW-Draft-Text-for-an-ILO-Convention-on-Decent-Work-in-Global-Supply-Chains.pdf
https://www.ilawnetwork.com/wp-content/uploads/2024/04/ILAW-Draft-Text-for-an-ILO-Convention-on-Decent-Work-in-Global-Supply-Chains.pdf
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have the power to avoid stricter schemes potentially stemming from already existing
national laws or private law doctrines is a question outside this paper.

A final consideration that must be taken into account is a procedural one. In
general, there is a great lack of transnational remedial frameworks, from private to
public, such as whistleblowing mechanisms, compensation funds, and insurance
systems, to say nothing of broader systemic solutions such as access to universal
healthcare.’! Furthermore, there is not much of a common legal framework for
transnational litigation. Beyond certain special fields, such as the framework for
international commercial arbitration, there is generally much uncertainty in rela-
tion to litigational parameters related to private international law with related
implications for a multitude of procedural and substantive questions.®> The CSDDD
(at least in its pre-Omnibus version) has tackled some of these issues, such as limi-
tation periods, costs of proceedings, availability of injunctive measures, third-party
representation, evidencing procedures, and choice of law.** Going beyond these, and
as already noted, the CSDDD also structures, for example, whistleblowing-like
complaint procedures (CSDDD Article 14) and supervisory authorities with power to
issue administrative penalties (CSDDD Articles 24-28). This procedural framework
would certainly bring clarity to many crucial issues related to transnational litiga-
tion, but is also under renewed debate under the Omnibus proposal and falls outside
the scope of this paper.

4 Conclusion: Restatement of an Apologetic
Utopia or Portent of Things to Come

In its current form, that is at least prior to any (by now almost certain) Omnibus-
related developments, the CSDDD certainly makes things clearer. It spells out that at
least some companies must engage in at least some level of due diligence in relation
to sustainability impacts arising in at least some parts of their outsourced and
offshored networks of production. It also spells out that if companies do not
adequately do so, they may face liability for certain harms that could have been
avoided. Sounds good, so far, at least if one overlooks the obvious limitations
inherent in the CSDDD, such as its narrow direct personal scope focused on certain

61 For discussion on remediation, see J. Saloranta, Continuously Developing Human Rights Due
Diligence: Operationalizing Access to Remedy — Impediments and Opportunities (Turun yliopisto,
2024).

62 ]. Salminen and M. Rajavuori, ‘Private International Law, Global Value Chains and the Exter-
nalities of Transnational Production: Towards Alignment?’ (2021) 12 Transnational Legal Theory 230.
63 CSDDD Article 29(3) and 29(7).
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larger companies. My focus, however, has been on assessing the due diligence and
liability mechanisms of the CSDDD by themselves, disregarding the most obvious
limitations related to, for example, the CSDDD’s scope of application — a limitation
that can easily be critiqued by way of the United Nations Guiding Principles on
Business and Human Rights’ simple proposal that all companies, proportionate to
their capabilities, face such duties with corresponding remedial mechanisms.

I'have in this paper tried to concretize the duty of sustainability due diligence in
the CSDDD with the help of the Accord on Fire and Building Safety in Bangladesh. The
Accord, too, is very limited in its scope, but the contractual governance mechanism
that the Accord puts in place to achieve its limited objective seems effective and
illustrative. And at least from those companies falling under the CSDDD’s scope that
face severe and likely sustainability risks, the CSDDD (if one disregards the Omnibus
proposal) would probably require measures somewhat similar to the Accord, just in
relation to a broader geographic, sectoral, and thematic scope. Ultimately, the
requirements of the CSDDD span a much broader number of topics than the Accord,
but the extent to which due diligence must be undertaken is limited, for example, by
the severity and likelihood of risk and a focus on risks listed in the CSDDD’s annex. In
a sense, the CSDDD validates much of the approach of the Accord, over ten years after
the Accord, but does not really go too much further, and even comes with its own
possible limitations in relation to, for example, stakeholder integration and capacity
building beyond first-tier suppliers.

In relation to the uncertainty of the ultimately required level of due diligence
under the CSDDD, I have noted that this depends to a major extent on the existence of
liability for inadequate governance. Liability for damage acts a counterweight that
makes it somewhat easier for companies to evaluate the extent to which they enact
due diligence. Arguably, such liability already existed when the Accord was put in
place. Since then, the possibility of such liability has become increasingly concrete
alongside several legal cases tackling liability for the inadequate governance of
outsourced and offshored production. At least in theory, as explained above, such
liability could also conceivably be stricter than fault-based, as under many national
schemes tackling, for example, environmental and work-safety related impacts
within the national legal systems of the European Union. While there is much
variance between different national legal systems in the EU, from this perspective
the CSDDD, again, could perhaps best be seen as a limited restatement that, poten-
tially, also tries to lock in place a model of liability that may be inadequate for
effectively dealing with the sustainability impacts of outsourced and offshored
production. In this way the Omnibus proposal of scrapping EU-wide harmonized
fault-based liability might, in a curious way, be seen as a positive development,
providing a clearer impetus for further development of the law in a way that would
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make those responsible for global harms more clearly and effectively also liable for
the harms they have contributed to.

Where does this put the CSDDD - both as it was first passed into law and after
any possible further limitations during the Omnibus process? From a contract
practice perspective, companies have been putting in place mechanisms that match
or go beyond the CSDDD’s requirements and limited scope for at least a decade,
with the 2013 Accord on Fire and Building Safety in Bangladesh providing perhaps
the most well-known example. From a private law perspective, the CSDDD is
putting in place a transnational liability regime that has been relatively well
crystallized for at least a decade. To top it all, within European national legal
systems the liability scheme of the CSDDD would probably be seen as inadequate
for responding to the kinds of severe risks that it is intended to respond to due to the
inherent challenges of fault-based liability for indigent claimants: stricter forms of
liability or other more effective forms of remediation, such as insurance schemes
and compensation funds, have for long been seen as preferable in many envi-
ronmental and work safety related contexts. Of course, much of the novelty of the
CSDDD’s approach comes from its transnational context that is politically funda-
mentally different from earlier national contexts. As part of this, an apparent shift
in focus from causation to prioritization rules for attributing responsibility, as
explicit under the CSDDD, might provide some indication of things to come in a
context where the connections of production to diverse and global sustainability
impacts is becoming clearer thanks to massive data.

So what is left? There is no denying that the CSDDD has symbolic value as a kind
of restatement of several legal trends and developments over the past decade. It lays
in black letter legal mortar the principle that at least some companies must engage in
the effective governance of their global networks of production beyond jurisdictional
and entity boundaries (and so even under the current state of the Omnibus debate). It
establishes more clearly than many earlier discussions of fault-based liability that
companies will face liability for the inadequate governance of their global produc-
tion networks, beyond jurisdictional and entity boundaries, and provides some
outlines towards a basic transnational procedural framework for making such liti-
gation work more fluidly (though key aspects of this part seem to be scrapped under
the Omnibus debate). Such a symbol can be hugely relevant especially for legal
systems where such developments do not seem as natural as in some of the other
legal systems of the European Union. Most crucially, perhaps, the CSDDD as it now
stands requires a company falling under its scope to consider the global sustain-
abhility impacts of its own business plan, strategy, and practice, and not just the effects
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that outsourcing to a problematic foreign actor or place might have.®* In my opinion
the biggest benefit of the CSDDD as it now stands is that it in doing so it poses,
admittedly primarily to the limited number of companies falling under its scope,
more clearly than before this broad existential question of the relationship of every
company’s business to sustainability — an existential question of the connections of
our own actions to the state of the globe that is similarly valid for everyone.

64 CSDDD Article 10(2)d and 11(3)e. While the double materiality principle of the Corporate Sus-
tainability Reporting Directive could be seen to aim at similar reflexiveness, the CSDDD more
concretely ties this existential question to a balancing of operative decisions that a company must
make.
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