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INTRODUCTION

A people, says Grotius, can give itself to a
king. Then, according to Grotius, a people
is a people before it gives itself. The gift is
itself a civil act and implies public
deliberation. It would be better, before
examining the act by which a people gives
itself to a king, to examine that by which it
has become a people: for this act, being
necessarily prior to the former, is the true
foundation of society.

J.J. Rousseau, The Social Contract

It is then not without importance to know if
the egalitarian and just State in which man
is fulfilled (and which is to be set up, and
especially to be maintained) proceeds from
a war of all against all, or from the
irreducible responsibility of the one for all.

E. Levinas, Otherwise than
Being or Beyond Essence

If men wish to be free, it is precisely
sovereignty they must renounce.

H. Arendt, Between Past and Future

It is often claimed these days that the modern state stands at a
historical crossroads. In the light of globalization, many theorists call
for renewed thinking on the essentials of modern statehood. They
seek new answers to old questions. What is the nature of the
democratic state? Can democracy succeed without anchorage in the
nation-state? Is it possible to create a universal and cosmopolitan
political order? But despite ample discussion on the prospects of the



state in the face of globalization, little thought is given to the
underlying principles of the state itself. One core assumption
continues to be reproduced in the contemporary discussion on
democracy and globalization. It concerns the rationale behind the
democratic state. Why a state to begin with?

Among political theorists, it is commonly acknowledged that the
primary purpose of the state is to constrain individual and collective
desires for self-preservation. The state, it is argued, provides a
peaceful co-existence among a plurality of free and competing wills. It
is freedom-curbing and freedom-guaranteeing at the same time.
Without the inception of the state, society would degenerate into an
anarchical state of war. It would leave everyone at the mercy of
everyone else. This assumption is so deeply rooted in modern thinking
that it barely needs justification. Apart from a small number of
anarchists, few political theorists bother to pose the anarchical
question." Not only does the answer seem patently obvious but the
question itself has become redundant. It is as if we today cannot
imagine a world beyond the political matrix once set out by social
contract tradition. Since the sixteenth and seventeenth century, the
anarchical question has been regarded as the cardinal question of
politics. To reflect upon the state has become tantamount to reflect
upon its absence. What would society be like without the state?
Would it be a state of freedom or a state of fear? The contention is
that either we subscribe to the former, and argue for the renunciation
of the state, or we subscribe to the latter, and call for its immediate
inauguration. Anarchy or statehood, these are the political
alternatives at hand.

What this opposition overshadows, however, is the status of the
anarchical question itself. Why this question to begin with? The
anarchical question is originally raised as an attempt to establish the
pre-eminence of popular power in the construction of political
authority. By assuming a pre-political state of nature, philosophers of
the sixteenth and seventeenth century sought to demonstrate that the
state is a voluntary association. It is a political invention, legitimate to
the effect that it emanates from our own free will. The claim is that as
individuals living in a state of nature we would prefer to renounce the
anarchical condition for a more peaceful co-existence under the
protection of the state. We would freely consent to the authority of



the state. But the state of nature is not only anarchical in the sense
that it is plagued by conflict, competition and war. It is not so much a
state of war as a state of reason. The anarchical question presupposes
a subject capable of reflecting upon itself. It requires that one can step
back from society and reflect upon oneself from afar. The state of
nature is therefore primarily a position of sovereign and free will. The
underlying assumption is that as citizens of a democratic state, we can
always withdraw from the workings of everyday life. We can retreat
to a more primordial standpoint to assess its legitimacy.’

But the question is whether this assumption is tenable. Is it
possible to step back from society to justify the inception of the state?
This brings us to the central theme discussed in this thesis. The fact is
that there is no such privileged standpoint from which to assess the
legitimacy of the state. The move from the boundless state of nature
to the boundaries of the state contains an unbridgeable gap. The
attempt to found the state on the consent by the people subjected to
the state—by retreating to a pre-conceived state of nature—simply
leads to the path of an infinite regress. It is trapped in an endless circle
of new beginnings. Considering this, the cardinal question of politics
is not what justifies the state, but what merits the sovereign subject as
the proper starting point in the conception of the state. If the state
cannot be justified by recourse to the sovereign subject, then the
anarchical question seems to lead us astray. It provides us with wrong
intuitions in the understanding of the modern state.

The purpose of this thesis is to examine the significance of this
gap for the social contract tradition. The intention is to show that the
anarchical question is a secondary consideration in the conception of
the state. It is preceded by a more primordial response; the an-archical
response.” The gap at the foundation of the state, when taken
seriously, points to an altogether different notion of anarchy within
social contract theory. It indicates that anarchy is not the absence of
the state, an imagined disorder between free and equal individuals. It
is not a pre-political condition reflected upon by the sovereign subject.
Anarchy is an absence within the state. It is a moment in the everyday
encounter with the other that eludes the free will of the individual,
and thereby robs it of its sovereign position. One can only respond to
it. This notion of the an-archical response is not yet another answer to
the familiar question of what justifies the state. It is a questioning of



the question itself. The claim I make in this thesis is that the
anarchical question—why do we need the state?—must be replaced by
the an-archical response—...because the other calls on me to respond.
The modern state does not begin with a sovereign subject
contemplating itself and its place in the world. It begins in response to
the alterity of the other.

The turn from the anarchical question to the an-archical response
has two important implications for the legitimacy of the state.
Together they make up the essence of the an-archical state. First of all,
it alters the impetus behind the state. Unlike those who argue that the
raison d’etre of the state is to free people from an anarchical war of
all against all, this thesis contends that it frees people from an an-
archical responsivity of the one for all. The state does not serve to
uphold a peaceful co-existence among a plurality of free and
competing wills. It does not act as an arbiter between my freedom and
your freedom. The state proceeds, not from a prior antagonism but
from powerlessness. At the heart of the modern state is the responsive
subject—the inverted sovereign of the social contract tradition. This is
not to say that the modern state is intrinsically good, or that the state
in any simple way is dedicated to peace. The purpose of the modern
state is precisely to limit this responsivity to the other. It is by virtue of
this limitation that political questions are raised and political battles
are fought.

Secondly, the an-archical response alters the political structure of
the state itself. Social contract theory usually equates legitimacy with
consent. It holds that as free and equal individuals we should only
obey authorities we have ourselves consented to. We should be
authors and addressees of political authority at the same time. Once
we set out from the responsive subject, however, the social contract is
deprived of its legitimizing force. The foundation of the state no
longer resides in the “will to consent”. It resides in the “act of
dissent”."In contrast to the sovereign subject, which is free to initiate
and end relationships at its will, the responsive subject is always
already bound up in a relationship with the other. Freedom is the act
by which it seeks to limit this an-archical subjection to the other. This
negative act of freedom—freedom from responsive subjectivity—can
never be fulfilled. It cannot be sovereign. The reason is that the an-
archical moment in the encounter with the other always interrupts



and impedes its full realization. It upholds, not an everlasting and
perpetual peace, but a perpetual contestation.

But what could it mean to undertake such a rereading of the
modern state? Where does it lead us? Is it even democratic? In making
this argument I am not projecting onto social contract theory a
standpoint extraneous to the theory itself. The argument set out in
this thesis is construed on the basis of a central gap within this
tradition: the move from the boundless state of nature to the
boundaries of the state. Although this original moment lies at the
centre of the social contract tradition—it regulates the relationship
between the government and the citizens in a legitimate state—it has
received surprisingly little attention within political theory. Political
theorists concerned with state legitimacy usually take the boundaries
of the people for granted. They do not enter into a discussion of the
people itself. Claims about procedural or substantial democracy are
often carried out without much thought being given to the boundaries
that implicitly keep the theories together.’

In recent years, however, probably as a result of an increased
awareness of the link between democracy and the nation-state, “the
people” has received renewed attention within political theory. Many
political theorists today acknowledge the boundaries of the people as
a democratic issue in its own right. They realize that the difficulty
facing political theory is not only how to construct a legitimate
political authority, a government by and for the people. Prior to the
constitution of political authority—whether national, European or
cosmopolitan—is of course the constitution of the people behind this
authority. The only problem is that this latter question cannot be
resolved in democratic terms. We cannot “let the people decide” this
question since it is precisely the composition of this people that is
under consideration. The fact is, as one theorist writes, “that
democracy, which is a method for group decision-making or self-
governance, cannot be brought to bear on the logically prior matter of
the constitution of the group itself, the existence of which it
presupposes.”*

This gap in the constitution of the people may of course be used
as a pretext for authoritarian government. Why pretend that the
people is self-governing, when it is not? This is a common argument
among more conservative critics. As Robert Dahl remarks in his study



Democracy and its Critics, critics of democracy often prefer to focus
on problems that “advocates of democracy tend to neglect or, worse,
conceal.” They seek to undermine the value of democracy by asking
too much from it. Indeed, the most cunning criticism lies in paying
more homage to democracy than democracy itself—to be concerned
with precisely those problems to which no solutions exist. A brief
glance at history reveals that the gap in the constitution of the people
has been well-exploited by adversaries to popular rule. For
conservative thinkers the impossibility of the people to justify itself
bears witness to the futility of popular rule. It reveals that the idea of
a people consenting to itself is a fiction of the social contract
tradition. The people are not free to write their own history. The
people are the unwilled products of history. They are born into
society, subordinated to an authority they have not chosen
themselves.*

Many contemporary advocates of democracy paradoxically join
the conservative critique on this point. They too retreat to the forces
of history to understand the problem of founding, albeit for
diametrically opposed reasons. If conservatives explore the gap at the
foundation of the state for authoritarian purposes—they want to
restore what they regard as the historically tried wisdoms of the
past—democratic theorists try to alleviate the significance of the
problem by excluding it from the democratic realm altogether. If we
listen to many contemporary political theorists, the constitution of the
people is a historical question. It has no relevance for the democratic
process. Unlike the classical theorists of the social contract tradition,
who sought to demonstrate that the people is a voluntary association
consented to by free and equal individuals, today’s theorists try to cut
off the constitution of the people from the discussion on legitimacy. In
so doing, they indirectly deem the question itself undemocratic. The
constitution of the people, we are told, is an insoluble problem. It
leads nowhere except to a dangerous decisionism. So why bother with
this problem, if not in the attempt to discredit democracy?’

What advocates and adversaries of democracy overlook are the
theoretical underpinnings of the gap itself. There is a specific
democratic logic involved in the constitution of the people. This logic
differs from the traditional conception of legitimacy within the social
contract tradition. It is horizontal and not vertical in nature. The



“vertical” and the “horizontal” axes described in this thesis constitute
general criteria of state legitimacy. They express the underlying
conditions of the state, the terms within which we understand what is
legitimate or not. As such, they must be clearly distinguished from the
notion of contract or agreement. Political theorists often distinguish
between two sorts of contracts in the inauguration of the state,
Herrshaftsvertrag and Gesellschaftsvertrag.” 1f the former is a
contract between a given society and its ruler, the latter is an alliance
between individuals. It is put into play through mutual promises
between originally free and equal human beings. The vertical and the
horizontal axis do not map well onto this traditional classification.
Both the contract of rulership and the social contract fall under the
category of the vertical axis. They are concerned with the
establishment of legitimate self-government. In chapter two we will
examine this vertical and horizontal axis in greater detail. For now it
shall suffice to notice that both axes present us with an unbridgeable
gap in the foundation of the state. In short, if the vertical axis requires
that the people is above itself and identical with itself at the same
time, then the horizontal axis requires that the people is prior to itself
and simultaneous with itself at the same time.

Modern political thought, while protean, typically associates
legitimacy with the former axis. It struggles with the same
fundamental question: how can free and equal individuals rule over
themselves? This question, which contains a gap of its own—for how
could individuals be authors and addresses of political authority at
the same time?—today provides the background assumption to the
discussion on democracy. It is accepted as the democratic question par
excellence. It is upon this axiomatic question that laws are laid down,
theories are constructed and democratic decisions are taken. But what
merits this question such a privileged status? Why is the constitution
of a legitimate people, as opposed to the constitution of a legitimate
political authority, discarded as an insoluble problem? Why is the gap
associated with the former undemocratic and the latter democratic?

The answer, I suggest, has to do with the logics underpinning the
vertical and the horizontal axis. The vertical and the horizontal axes
embody two different logics of state legitimacy: a spatial and monistic
logic on the one hand, and a temporal and pluralistic logic on the
other. The fact is that the gap in the constitution of the people only



remains a “problem” as long as we subscribe to the vertical premises
of the social contract tradition. It is insoluble only if we assume that
the legitimacy of the state originates from the will of a single and
sovereign subject. By keeping to this idea, we are bound to regard the
gap in the constitution of the people as a problem which in various
ways must be overcome, or filled in. But while it is tempting to fill the
gap—be it with reference to the prudence of a greater God, the
contingency of history, nation or, as I will seek to show in this thesis,
globalization—such closure will always be at odds with the principles
that motivated the state in the first place. It undermines what it aims
to defend, namely the idea that the political order is based on the
consent of free and equal individuals.

This vicious circle at the foundation of the state is inescapable,
provided that we stay within the confines of the vertical logic within
the social contract tradition. Once we let go of this requirement,
however, the gap takes on a meaning of its own and we are presented
with an entirely different notion of anarchy. The hypothetical idea of
the anarchical state of nature is then replaced by an an-archical
moment in the encounter with the other. Anarchy moves out of the
sovereign subject and becomes part of everyday life within the state:
as a decentralized and irreducible moment in the relationship with the
other. The central thrust of this thesis is to explore the significance of
this an-archical turn for the conception of the state. By retrieving
what I regard as a repressed logic within the social contract tradition,
I will seek to show that the modern state is guided by a different
intuition than is commonly assumed among political theorists. It frees
people, not from an anarchical war of all against all, but from the an-
archical responsivity of the one for all.

The word “repressed” must not be misunderstood. I do not think
that political theorists deliberately have sought to conceal the
horizontal logic from political discourse. Nor do I think that this
neglect springs from a loss of memory, in that the horizontal logic was
once fully known and apprehended among political theorists. In line
with Emmanuel Levinas and Hannah Arendt, I believe that we have
to look for an answer to this loss in the matrix of political thinking
itself. If one has failed to recognize the horizontal logic in the
conception of the state, this can only be because of a certain bias
about what politics is about. This bias—which is bound up with the



modern philosophy of the self—indirectly excludes the horizontal
logic as a viable alternative in the conception of the state. It
predetermines what can be thought or not thought about democracy
at a particular point in time. The constitution of the people, as one
theorist declares in a moment of resignation, “is insoluble within the
framework of democratic theory, and it may be that democracy is
practicable only when a historically given solution of this issue
(justifiable or not, by some theory other than democratic theory) is
acceptable”." But this is not a cause for resignation. It is precisely the
question: what is the proper democratic “framework” by which to
determine what is democratically acceptable or not?

Political theorists who discard the horizontal gap at the
foundation of the state as insoluble, or indeed external to the
democratic framework, often think of the modern project of
emancipation as essentially given. What is needed today is not more
intellectual theorizing on the paradoxes of modern political thought.
Above all, what is needed is for the modern project of emancipation
to be implemented and realized. The challenge is practical, not
theoretical. It should not be denied that modern political thought
faces significant practical challenges. The pressing problems of our
time—such as globalization, poverty, terrorism, pollution, the gulf
between the North and the South, the East and the West—raise
important questions to anyone concerned with democracy. They
signify that the professed ideals of the social contract tradition are a
long way from being implemented.

But there is a theoretical challenge involved as well. It has to do
with the way we conceive of this tradition; what purposes it serves
and what notion of legitimacy it harbours. This is where the
horizontal logic contributes to political theory. It opens up the path to
a different conception of statehood. This conception does not work
against the modern project of emancipation. The challenge it raises is
more profound. It alters the meaning of emancipation within the
modern tradition. If most theorists associate emancipation with self-
rule or sovereignty—with an enterprise undertaken by and for the
self—the emancipatory movement of the present thesis springs from
the other. It is at once called forth, and constrained by the presence of
the other.



The scope of this thesis is limited in three ways. To begin with,
the argument pertains to a specific democratic tradition, which I will
refer to as the social contract tradition. If pre-modern versions of
popular rule saw the contract as a relationship between an already
given people and its ruler(s), as a Herrschaftsvertrag, the modern
tradition is famous for taking the question one step further.” By
retreating to an anarchical state of nature it seeks to demonstrate that
the state is a voluntary association consented to by free and equal
individuals. Four characteristics of this tradition may be worth
recording.” Firstly, we should note that the social contract tradition
offers a voluntaristic account of political authority. The contention is
that the state must be anchored in the free will of the persons
subjected to it. Secondly, it is consensual to the extent that it builds
upon agreement or consent. This consensual feature is necessary since
we are dealing with a pluralistic society composed of separate and
competing wills. Thirdly, the tradition is individualistic in nature. It
grounds political authority on the free will of individuals. Finally, it is
important to see that we are dealing with a tradition that stresses the
importance of rationalism. It is assumed that individuals are rational
creatures, capable of reaching the agreement needed to erect a stable
and legitimate political authority.

When I speak of legitimacy in this thesis, I do not speak of
legitimacy generally, as a procedure or substance valid to any context,
but I always refer to this particular tradition. To go straight to the
point; I do not claim that the responsive subject defended in this thesis
is a description of how the human subject really is. The point is to
show that this is how one ought to perceive the subject, provided that
one subscribes to the horizontal premises of the social contract
tradition. The argument of the thesis is in this respect situated and
contextualized. At the same time, the social contract tradition,
represented by thinkers such as Thomas Hobbes and Jean-Jacques
Rousseau, is not a minor episode in the history of politics. It is a
leading political current that continues to shape and influence modern
political thought. Not only has this tradition received renewed
attention through the work by John Rawls. It also affects modern
political thought in less explicit ways, notably through its reliance on
the territorial nation-state.” It should therefore be kept in mind that
while the present study is limited to a specific tradition, this is not just
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any tradition but one which continues to exert a great influence on
the way we think about legitimacy.

Furthermore, it is important to see that this thesis is concerned
with a specific aspect of this tradition, what I call the logics of
legitimacy. The word “logic” signifies that the focus is on the
underlying conditions of the state. The purpose is not to develop a
theory of legitimacy, if by this we mean a theory of how the people
best rules over itself. The whole endeavour is to question this vertical
reading of the state, to rethink the way we think about the state. If
this task seems overwhelming, it paradoxically narrows the scope of
the thesis. We do not need to make an in-depth analysis of a
particular thinker or theory to grasp the logics of legitimacy. Nor do
we need to undertake a more comprehensive historical investigation.
By limiting the study to the theoretical conditions of the modern state,
it is possible to explore the essentials of legitimacy without entering
into a debate between different strands of modern democratic
thought. We can discuss the matter more philosophically. This is not
to say that the difference between, say Hobbes and Locke, is
unimportant. There are substantial disagreements among theorists of
the social contract tradition. For our purposes, however, these
differences are of a secondary importance. The task of the present
study is to distinguish, not between different theories of legitimacy,
but between different logics in the conception of legitimacy.

The term legitimacy too merits some initial qualification. In the
political theoretical literature legitimacy has different connotations.
To some theorists, legitimacy is a normative question: Whether a state
is legitimate or not depends on how well it accords with a certain
normative ideal. It is right (or good) to the extent that it approximates
to this fixed ideal. To others, legitimacy is an altogether empirical
question. It has to do with the actual approval given by the people to
political authority at a particular point in time. This difference often
correlates to the familiar distinction between justification and
legitimacy.” Among political theorists, it is commonly acknowledged
that while the project of justifying the state involves showing that the
state is morally acceptable, legitimizing the state involves showing
that it is accountable to an existing people or citizenry. What justifies
the state is one thing, what makes it legitimate is another. According
to this line of reasoning, a state can be justified without being
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legitimate. This is the case with states or institutions that, while not
being accountable to a circumscribed people nevertheless act in
accordance with a normative ideal.” Conversely, a state can be
legitimate without being justified, as when citizens support a state
that commits what we may deem to be crimes against humanity."”

In this study I will not distinguish between these two ways of
evaluating the state. I will use legitimacy as an umbrella term both for
the justification and the legitimacy of the state. In the social contract
tradition, there is a direct correlation between the justification of the
state and its legitimacy. The state is justified if it stems from the free
will of the individual, and it is legitimate if this individual itself
consents to the constraints imposed upon it by the state. Why then do
I use the term legitimacy to describe this chain of reasoning? Why not
justification? In this thesis I take it to be a central goal of the social
contract tradition to show that the state has a secular and non-moral
basis. The anarchical state of nature is introduced to demonstrate that
the state is justified, not by being in accordance with a higher moral
law, but by being in accordance with the will of the people. Locke,
while arguing that the role of the state (or government) is to execute a
superior natural law, never claims that the state is based on natural
law alone. The whole endeavour of the Second Treatise of
Government is to show that the individuals in the state of nature—
because of a failure to uphold and secure their natural rights to life,
liberty and estates—themselves consent to the authority of the state.”
This is why I prefer the term legitimacy to justification. It better
captures the role of popular power in the conception of the modern
state.

Finally, to reach the purpose of the thesis we will have to leave
more institutional and practical matters aside. In this study I will not
consider the legitimacy of particular states, institutions or practices.
Nor will T give any direction as to how the an-archical state presented
in this study best should be perceived given the present political
situation. However interesting, these will all remain open questions.
What concerns us here is the rationale behind political institutions.
This limitation on the discussion is worth emphasizing. It means that
while the endeavour of the present study is to question the traditional
conception of the state within the social contract tradition, I will not
deny that there are sovereign states, or that these states claim—in
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Max Weber’s famous terms—a legitimate monopoly on violence. It
would be to deny something that for most people in the world is a
much-felt reality. The question that guides our discussion is rather
what makes this monopoly on violence a legitimate one. This is of
course not to say that the argument presented in this thesis is
consistent with any institutional organization or political practice. It
is simply saying that these issues fall outside the scope of the present
study.

How is the argument structured? Is there a specific method
involved? In this thesis I am concerned with retrieving a horizontal
logic in the social contract tradition. However, I do not undertake a
genealogical investigation of the problem. The orientation of the
study is solely political theoretical in nature. The endeavour is to
expose a repressed logic in the conception of the state, not to write its
history (or rather, lack of history). The thesis sets out from the
concept of the state as it was formulated in the seventeenth century by
thinkers such as Thomas Hobbes and John Locke. It identifies an an-
archical logic at the very heart of this concept, and then makes use of
this logic to reinterpret the traditional conception of the state. The an-
archical moment thus described is not equivalent to a natural
condition of mankind. It does not stand for a pre-conceived or
imagined state of nature. An-archy stands for the opposite, for what
cannot be conceived of by the sovereign subject. Unlike the anarchical
state of nature, the an-archical moment in the encounter with the
other cannot be reflected upon by a single and sovereign subject. It
cannot be made into a theme or a theory. The an-archical moment is a
decentralized and irreducible aspect of everyday life. It escapes all
categorization, which is why it replaces the sovereign subject with a
responsive subject.

This  characteristic = immediately raises an  important
methodological question. For how does one describe this an-archical
moment without violating it? How does one make a theme of what
cannot be subject to themes? This is by far the most difficult question
facing anyone who wants to describe what is beyond the reach of the
sovereign subject. In the third chapter on subjectivity we will examine
this matter in greater detail. Let us simply note that while the problem
is unsolvable, and should remain so, it can at least partly be
circumvented. In line with Emmanuel Levinas, I think it is possible to
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discern traces of this an-archical moment within the state. We can
come to a conclusion about an-archy indirectly, through a
reconstruction of the horizontal logic. The horizontal logic opens up
the sovereign subject to something which is at once prior to and
different from itself. It leaves a trace on the sovereign subject, a
rupture which prevents it from being fully “at once” with itself. The
methodological strategy of this thesis is to follow this trace of an-
archy within the sovereign subject; from the response to the other
over the act of freedom, to its outer manifestation in the an-archical
state. In this respect the method and the argument are impossible to
tell apart. One cannot distinguish the method employed in this thesis
from the argument it produces. They both form part of the same an-
archical response to the other.

This study is not alone in its attempt to reconcile modern
political thought with the an-archical ethics of Emmanuel Levinas.
There is today a growing literature on ethics and politics, of both a
critical and approving nature, that probes the importance of Levinas’
thinking for political theory.” To many of these writers Levinas’ ethics
provides the prospects for a radical reorientation of politics. It offers
an “anarchical disturbance of politics””, an “inverted liberalism”*,
and a “politics of surplus””. What distinguishes this study from these
other projects is not so much the claim that it makes, as the argument
it offers in its case. If most theorists turn to Levinas to question the
archic foundations of modern political thought, then the argument of
this thesis runs in the opposite direction. It springs from within this
modern tradition itself. The whole endeavour is to show that the an-
archical state is based on an existent logic within social contract
theory. It is not added to this tradition from without, as a
supplementary content of thought, but it is integral to the very idea of
the modern state.

Levinas’ notion of an-archy plays a crucial role in this thesis. So
does Hannah Arendt’s conception of freedom. If Levinas is described
as a thinker who means “everything to everyone”” the same goes for
Arendt. Her thinking has been likened with a Rorschach test: it makes
us see what we want to see.”” But while there are many different
readings of Levinas’ and Arendt’s respective work—they are
multifaceted enough to be associated with different political-
theoretical schools—no serious attempts have to my knowledge been
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made to read them together.” This is quite amazing given the many
interests they seem to have in common. Apart from the fact that both
were devoted students of Heidegger, students who in the post-war
period sought to dissociate themselves from “the climate” of
Heidegger’s philosophy™, they also share a fundamental dissatisfaction
with the modern attempt of reducing the plurality of the human
condition to the standpoint of a single and sovereign mind. Not only
does it make us blind to certain forms of domination and exclusion, it
also results in a failure of the subject to recognize the limits to its own
freedom. By reconciling the responsive subject of Levinas with the act
of freedom espoused by Arendt, I hope to achieve a workable alliance
in the re-reading of the modern state.

The thesis falls into six chapters. The first chapter, titled “What
Globalization Overshadows”, situates the horizontal gap in the
contemporary discussion on democracy and globalization. It
demonstrates that the question facing modern political thought has
less to do with the asymmetries associated with the forces of
globalization, and more to do with an asymmetry within modern
democracy itself: the fact that the boundaries of democracy cannot
themselves be democratically legitimated. By making this argument,
the chapter seeks to move beyond the contemporary opposition
between nationalism and cosmopolitanism. It shows that the appeal
to globalization among contemporary political theorists is to a large
extent analogous to the appeal to the nation during the French
Revolution. They both serve to close, and thereby also conceal, this
gap in the constitution of the people.

The second chapter, “Logics of Legitimacy”, takes the argument
one step further by exploring the gap from within the social contract
tradition itself. It demonstrates that the move from the boundless
state of nature to the boundaries of the state involves two different
criteria of state legitimacy, one vertical and the other horizontal. If
most political theorists have come to neglect the latter for the benefit
of the former, or sometimes even fused the two into a single moment,
it is proposed that we keep the distinction between the vertical and
horizontal axes alive. For despite their common origin, they provide
us with radically different logics of state legitimacy. The aim of the
second chapter is to enumerate this horizontal and vertical logic
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within the social contract tradition, as well as to specify their mutual
order of precedence.

Chapter three, “Responsive Subjectivity”, opens up a new path in
the conception of the modern state. It is a reworking of state
legitimacy along the lines of the horizontal logic. If it has become
customary to think of the subject as sovereign, this chapter shows that
the social contract tradition, by its own logic, evokes a different
notion of subjectivity. The pluralistic and temporal logic entrenched in
the horizontal axis calls forth an understanding of the subject in
responsive terms. The contention is that the subject only exists as a
passive subjection to the other. It is an-archical—without power. The
argument presented in this chapter is worked out in close relationship
with the philosophy of Emmanuel Levinas.

The fourth chapter—“Negative Freedom”—revisits the
horizontal criteria of legitimacy from the perspective of this
responsive subject. It discloses an alternative theoretical axis within
the social contract tradition: between responsive subjectivity and
negative freedom. Granted that the subject is not sovereign—it is
responsive—how do we describe freedom? What happens with the
concept of freedom once it is detached from its association with the
subject? This question is answered in negative terms: To be free is to
be free from the responsivity to the other. It consists in not being
subjected to the alterity of the other. At the centre of this discussion is
Hannah Arendt. Unlike most theorists concerned with politics, Arendt
bases freedom on action rather than the will. Freedom, in her view, is
not something we possess. It is something we do. The purpose of this
chapter is to link together the act of freedom with the responsive
subject developed in the previous chapter.

The fifth chapter, “The An-Archical State”, spells out the
implications of this argument for the overall conception of the state. It
reinterprets the legitimacy of the state in an-archical terms. Two
principle arguments are made. Firstly, it is argued that the shift from
the anarchical question to the an-archical response alters the impetus
behind the state. The state does not serve to limit and regulate
individual and collective desires for self-preservation. It limits and
regulates responsivity. Secondly, it is argued that the negative act of
freedom alters the structure of the state itself. Legitimacy no longer
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resides in the will to consent, but in the act of dissent. The chapter
ends with an excursus to John Rawls’ theory of justice.

In the final chapter of the thesis, “Democracy in the Age of
Globalization”, I shall turn full circle back to the discussion on
democracy and globalization initiated in the beginning of the book.
The aim is to offer some tentative reflections on this issue from the
perspective of the an-archical state. Two observations immediately
present themselves. The first observation concerns the conflict
between nationalism and cosmopolitanism. What is this conflict
about? The second observation concerns the nature of this conflict. Is
it democratic?
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1
WHAT GLOBALIZATION OVERSHADOWS

Introduction’

Democracy always falls back upon a community of citizens who are
collectively self-governing. It requires a “people”. Without a clear
notion of political community, of who the citizens are, democracy
would be inconceivable. It would not be able to fulfil its promises.
Considering this, it is something of a paradox that the boundaries of
democracy cannot themselves be democratically legitimated. While
“the people” constitutes the only legitimate source of political
authority, it cannot lend itself the legitimacy it needs to qualify as
such. It cannot provide for its own legitimacy. We have a gap at the
heart of democracy in the sense that “the people”—in order to
constitute the legitimate source of political authority—would have to
be prior to itself.” This gap is probably most tellingly formulated in
the work of Rousseau. In The Social Contract he captures the essence
of the problem:

For a young people to be able to relish sound principles of political theory
and follow the fundamental rules of statecraft, the effect would have to
become cause, the social spirit which should be created by these institutions,
would have to preside over their very foundation, and men would have to
be before law what they should become by means of law.’

The problem described by Rousseau was not a novel phenomenon. It
has accompanied political theory at least since the rise of the social
contract tradition in the sixteenth and seventeenth century. The
question has always been the same: how to bestow legitimacy upon
the people without resorting to an “absolute” over and above the
people itself. At the time of the French Revolution, this problem
found its solution in the concept of the nation.' The appeal to the
nation, a pre-political understanding of “the people”, provided the
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means needed to close this gap. It temporarily filled this void at the
heart of democracy. Today, however, the marriage of democracy and
the nation-state is under pressure. Given the effects of globalization,
many theorists stress the need to rethink the modern notion of
political community. The central claim is that with increasing power
asymmetries, and a stretching and deepening of social relations across
time and space, democracy has to be detached from its reliance on the
nation-state. It must be recast in cosmopolitan terms.’ This call for a
de-nationalization of democracy raises a critical, yet often overlooked,
question. For given that the boundaries of democracy cannot
themselves be democratically legitimated, how should we conceive of
the discussion on democracy and globalization? How should we look
upon the widespread request for a “rethinking of political
community”?

This chapter situates the horizontal gap in the contemporary
discussion on democracy and globalization. It illustrates the problems
involved in the constitution of a democratic state, and the conclusions
to which we are led in the failure of doing so. More specifically, the
argument of the chapter is two-fold. The intention is, firstly, to show
that the primary problem facing cosmopolitans in the context of
globalization springs from within the concept of democracy itself. The
problem is not globalization, that the contemporary forces of
globalization have given rise to new forms of power asymmetries; the
overriding problem is that modern democracy offers no alternative to
this situation. Faced with its own boundaries, democracy is at a loss.
Secondly, and with this in mind, I suggest that we reconsider the role
of globalization. We should recognize that, far from undermining
modern political thought, globalization comes to its rescue. Like the
nation, it bridges—and thereby also conceals—this gap in the concept
of democracy.

The argument is structured as follows. In the first part I shall
critically engage with the cosmopolitan account of the problem of
globalization, seeking to demonstrate that from the perspective of
democratic theory there is a prior problem at hand. Globalization is a
catalyst—whereas it has called attention to a problem within modern
political thought, it is in itself not the source of the problem. This is
something to which the cosmopolitan argument itself bears witness. I
shall then proceed by describing what must be regarded as the
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primary problem: the horizontal gap at the foundation of the state. By
recapitulating the essentials of the social contract tradition, we shall
be in a better position to understand the persistent nature of this gap.
For despite repeated efforts to circumvent the problem, either by
appeal to the nation or by recourse to the arbitrary forces of history, it
stubbornly remains. It falls in between the distinction between facts
and norms. Finally, and with this gap as a starting point, I shall set
out the grounds for an alternative reading of the relationship between
modern political thought and globalization.

Globalization—a challenge to modern political thought?

Many political theorists today emphasize that modern democracy and
the nation-state both spring from the French Revolution, an origin
that has informed our contemporary understanding of democracy.
Modern political thought has come to take the territorial nation-state
for granted. One has assumed a “national community of fate”, that
democracy can be understood by reference to forces and actors within
a delimited territory. With the pressures of globalization, however,
this tacit link between democratic theory and the nation-state is
contested. If democracy means “rule by the people” many theorists
now find it necessary to ask what “the people” might conceivably
mean under present circumstances. It is argued that with intensified
economic, political and social relations across borders, political
decisions and their consequences spill over the boundaries of political
communities. National communities by no means exclusively shape
and influence the decisions of their governments, and governments do
not determine the fate of their own citizens alone. What we have is
the ambivalent situation in which ”the ideals of citizenship clash with
the sovereign nation-state in which they were first developed”.” We
are no longer clear about who “the people” are:

Whose consent is necessary, whose agreement is required, whose
participation is justified, in decisions concerning, for instance, the location
of an airport or nuclear plant? What is the relevant constituency? Local?
National? Regional? International? To whom do decision-makers have to
justify their decisions, and to whom should they? To whom are decision-
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makers accountable, and to whom should they be accountable? What is the
fate of the idea of legitimate rule when decisions, often with potentially life-
and-death consequences, are taken in polities in which large numbers of the
affected individuals have no democratic stake?®

In light of these considerations, cosmopolitan theorists find it
necessary to rethink the meaning of political community. They argue
that to meet with the pressures of globalization, democracy must be
transformed. The idea of a national community of fate has to be
replaced by a cosmopolitan democracy. But to what extent can
globalization be regarded as a problem for modern political thought?
Globalization has played a crucial role in bringing the assumptions of
modern political theory to light. It has not only opened up a
discussion on the national bias of democracy, but exposed premises
that force us to enquire into its very foundations. Still, we need to
proceed carefully here. It is one thing to argue that globalization has
opened the door to a problem within modern political thought, quite
another to argue that globalization is the origin of this problem. This
is where I would question the cosmopolitan argument. The problem
facing modern political thought is not an anomaly induced by
contemporary forces of globalization. It springs from within the
modern concept of democracy itself. To see this we should explore the
cosmopolitan argument at a more leisurely pace, expanding
somewhat on the relationship between democratic theory and the
nation-state. For while it has today become commonplace to argue
that democratic theory has taken the nation-state for granted, it often
remains unclear just how we should interpret this statement. How,
more exactly, should we understand the link between the two?
Margaret Canovan and Bernard Yack are among the political
theorists who have sought to provide a conceptual clarification of this
relationship.” Common to both is the assumption that nationhood is
internal to the concept of democracy. The nation is not a side issue,
something political theory can opt for or simply leave out. Instead,
and following Canovan, we should recognize that political theorists
who claim that nationhood can be excluded from the theoretical
discourse “often fail to realise that they themselves are relying on it to
supply the power and solidarity taken for granted in their theories.”"
Yack provides a similar argument. In his view, popular sovereignty
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and nationalism are not two separate concepts, but the former
effectively contributes to the latter. The modern doctrine of popular
sovereignty is ultimately what yields the nationalization of political
community. It generates precisely the kind of solidarity that so many
of its modern proponents preferably would want to keep at bay.

The analysis put forward by Canovan and Yack is instructive. It
suggests, rightly I believe, that the silence on the concept of political
community—the way it passes almost unnoticed in the theoretical
discussions on democracy, justice and freedom—is not a sign of
absence but of presence. Modern democratic thought does not need to
theorize on its understanding of political community for the simple
reason that it already holds such an understanding. The nation is “the
people” taken for granted within modern political thought. Still, there
is a more fundamental issue at stake. It concerns the magnitude of this
relationship. For given that modern political thought and the nation-
state are intertwined, how strong or deep-seated is this connection?
To gain a more precise understanding of the cosmopolitan argument,
we should briefly consider two possible approaches to this issue, both
of which have recently moved into the centre of the political
discussion.

According to one reading—Ilet us call it the historical-
descriptive—the relationship between democratic theory and the
nation-state is symbiotic. The historical fusion between the nation-
state and democracy is the cornerstone of modern political thought. It
continues to inform our understanding of democracy to such an
extent that we cannot envision democracy beyond the nation-state.
Democratic theory is both historically and conceptually dependent on
the nation-state. A second reading, perhaps more familiar to political
theorists, is normative and regards the relationship between
democratic theory and the nation-state as contingent. It suggests that
while this link has been historically necessary, democratic theory is
not conceptually dependent on the nation-state. From this perspective
it is vital to distinguish between democratic theory and its notion of
political community on the one hand, and the concrete boundary of
modern democracies, the nation-state, on the other. Their close
relationship notwithstanding, democracy is an ideal and as such it can
be reformulated according to its contextual circumstances. Thus
stated, the question is whether political community and nation-state
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form a necessary or a contingent relationship? Do they amount to the
same thing, or do they simply coincide?

The importance of this question can hardly be overestimated. It
bears directly upon the connection between democracy and
globalization, indeed upon the whole self-understanding of modern
political thought. As I interpret cosmopolitan theorists, they hold that
democratic theory implicitly relies on the nation-state, and so
globalization—seen as undermining the nation-state—forces us to
rethink our notion of political community. While this may seem like a
straight-forward argument, a number of thorny problems arise the
moment we take the two propositions outlined above into account.
The trouble is that if cosmopolitan theorists approve of the first
reading, and look upon the connection between democratic theory
and nation-state as symbiotic, globalization will be a problem not
only for the territorial nation-state but for modern democratic
thought itself. By undermining the nation-state, globalization
undermines the very idea of democracy. It marks the end of the
modern democratic project. It follows that, based on this
understanding, cosmopolitans cannot conceive of democracy beyond
the nation-state. If the nation-state is to be seen as a necessary
precondition for democracy, they have yet to explain how democracy
can be accomplished at world level." But if the first proposition
appears untenable, the second fares no better. It too begs a further
question. In approving of the normative view, cosmopolitan theorists
must distinguish between political community and nation-state in
their account. They must explain in what way globalization can be
regarded as a problem, not only for the territorial nation-state, but for
modern democratic theory and its reliance on a circumscribed
political community.

At first glance one would interpret cosmopolitans as appealing to
the latter idea. In the cosmopolitan literature, democracy is referred to
as an “unfinished journey””, a “continuum”” or ”re-grounding
which ultimately ends in world citizenship. In a more explicit manner,
Andrew Linklater remarks that under the pressures of globalization
it has become essential to question the assumption that citizenship
has no meaning apart from the sovereign nation-state.”” Thus it
seems as if cosmopolitan theorists give prominence to the idea that
democracy and the nation-state form a contingent, and not a
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necessary, constellation. Indeed, this standpoint is the very impetus
behind the notion of a cosmopolitan democracy.

But the situation is more complicated than this. This is clear once
we admit that whereas this interpretation makes modern democratic
theory independent of the nation-state, and therefore opens up the
possibility of a new understanding of political community, it
simultaneously calls the whole argument into question. It is no longer
clear why globalization should be regarded as a problem for
democratic theory in the first place. For while it may be conceded that
contemporary forces of globalization have made the system of
separate and territorial nation-states obsolete and ineffective, they
have not affected—Ilet alone altered—the normative categories of
consent and legitimacy. From a normative point of view, modern
political thought is simply untouched by the forces of globalization.

The central point is that regardless of what position
cosmopolitan theorists take on this issue, it will undermine their own
argument. Neither the historical-descriptive nor the normative
understanding of the connection between democratic theory and the
nation-state is satisfactory from the cosmopolitan perspective. In both
versions—although in different ways—cosmopolitans are caught in an
overwhelming present, incapable of doing justice to the challenge of
globalization. If the historical-descriptive account is able to show that
globalization constitutes a problem for democratic theory, it cannot
itself provide a satisfactory solution to this problem. Having ruled out
the possibility of transcendence, one is indirectly forced to submit to
the power asymmetries of the present. In the normative account, the
problem is reversed. Here it is fully possible to conceive of democracy
beyond the nation-state, but the reason for doing so is missing. The
problem is that one cannot establish right by fact. So while there
might be several good reasons to change the location of democracy in
the context of globalization, these reasons are arbitrary from a
normative perspective. They provide no justifiable argument for
having to rethink political community.

To my knowledge, cosmopolitans have never directly addressed
this problem. Upon examining their argument, however, it is apparent
that they attempt to make use of both approaches. There is an
incessant movement back and forth between these two different levels
of thought. The modus operandi is first to conflate political
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community with the nation-state, then to distinguish between them so
that political community can be restored at a new and different level.
Accordingly, David Held often begins his argument by stating that
modern conceptions of democracy implicitly rely on the territorial
nation-state. He then describes how contemporary forces of
globalization have undermined this assumption, only to end up
arguing that in order for democracy to be effective, ”a community of
all democratic communities - a cosmopolitan community” must be
established.” In a similar vein, Andrew Linklater opens his book The
Transformation of Political Community with a brief exposition of the
historical connection between the nation-state and democratic
citizenship. He then states that ”globalization and fragmentation
erode traditional conceptions of community and reduce the moral
significance of national boundaries”, paving the way for the argument
that the present situation ”requires normative and sociological
accounts of more inclusive communication communities”.” In other
words, there is a sudden shift in the cosmopolitan argument from a
historical-descriptive to a normative perspective on the connection
between democratic theory and the nation-state. In the first instance,
political community is deeply intertwined with the nation-state. One
speaks of the historical fusion between democracy and the nation-
state, and how globalization has made this understanding of
democracy obsolete and ineffective. In the next instance, however,
political community suddenly re-appears as a concept in its own right.

This leap in the cosmopolitan argument is intriguing. The critical
question is of course what brings cosmopolitan theorists to this
position—why do they have to invoke this double gesture? The
answer must be traced back to modern political thought itself.
Democratic theory contains not one, but two layers of assumptions
with regard to political community. On the one hand, we have the
national bias: Democratic theory has tacitly assumed that political
community is synonymous with the nation-state. On the other, and as
pointed out by Rousseau, we have the more profound assumption of
an already defined political community. Whereas cosmopolitans have
successfully explored the former, they have ignored the latter: that
democratic theory has to take the existence of a political community
for granted. However, it is precisely this latter assumption that
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prevents cosmopolitans from coming to terms with the problem of
globalization.

Taking this into consideration, the cosmopolitan understanding
of the link between modern political thought and globalization should
be reappraised. The problem facing modern political thought is not
globalization. It lies rather in the difficulty of providing a viable
response to globalization. The cosmopolitan argument testifies to this.
It reveals that whereas the present situation is perceived as
undemocratic, it cannot be rejected from the perspective of
democratic theory. Cosmopolitans are bound to vacillate between a
historical-descriptive and a normative view, neither of which is
capable of coming to grips with the present situation. I therefore
suggest that we reverse the direction of the cosmopolitan argument.
We should ask what happens if we take this gap as a starting point in
our discussion on democracy and globalization. This is what I
propose to do below. Before embarking upon a discussion on
democracy and globalization, however, we should take a closer look
at the gap itself. It will facilitate the understanding, not only of how
the appeal to nation hitherto has informed much of modern political
thought, but how globalization today—at least tentatively, and in
some contexts—steps in to assume its role.

The gap

Globalization has shed new light on the topic of political community.
It has called attention to the tendency of modern democratic theory to
take the nation-state for granted. But insofar as globalization has
drawn our attention back to the status of the nation-state, it has
brought to light what some theorists refer to as “the permanent
crisis” of modern democratic thought.” It has opened the door to a
gap or hiatus within the modern concept of democracy—that the
boundaries of democracy cannot themselves be democratically
legitimated. This paradoxical feature of political thought requires a
more thorough elaboration. In what follows we will therefore look
into some of the key aspects of the modern contract tradition. To
grasp what is at stake in the contemporary discourse on globalization,
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I think one needs to understand not only the philosophical context in
which the gap first occurs, but the sense in which modern political
thought sought to bridge this gap. As Istvan Hont argues, it is
important to see that the nation-state “is not the source of the crisis,
but its most plausible resolution.””

The rise of the modern state is usually described as a process in
which the idea of united and indivisible sovereignty replaces earlier
medievalist notions of divided power structures. It marks the end of
an era in which the concept of power had been divisible and personal,
and announces the beginning of a new era in which power is treated
in more unitary and abstract terms.” This new concept of political
power worked its way into political theory with Bodin and reached its
classical formulation in the work of Thomas Hobbes. In Hobbes’
writings the concept of the state takes on its famous “double
abstraction”.” It becomes the highest form of authority, separated
both from rulers and ruled. To be tenable, however, this notion of the
state required a reconstruction of the political imagination. One
needed to clear the state of its previous associations with the
monarch’s own personal heritage. The state had to be set free both
from the prince itself and his sacred and divine authority. As a result,
Thomas Hobbes, and with him John Locke constructed the image of a
“state of nature” from which they could start anew. They
reconstructed the concept of political authority from a sort of tabula
rasa, a condition freed, as it were, from all political and societal
influences.

What is important to note is that this reconstruction of political
authority embodied two distinct problems. It became necessary not
only to re-define the underlying community in contractual terms, but
also specify the mechanism according to which the state could be said
to express the unitary will of this community. To begin with, one
needed to separate the existing people from its allegiance to the king.
The underlying community had to be recast in terms which could
transform it into the source rather than the subject of political
authority. This reconstruction of the people was achieved by way of a
retreat to a pre-political state of nature. By proceeding from a state of
nature it was possible to detach the people from their previous
subordination to the king. The people could be reconstructed as a
power in their own right. Furthermore, one needed to specify the
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mechanism by which the people could be said to rule over themselves.
If the people were to have the final say over their own lives the
personal authority of the king had to be replaced with an authority
that was able to express the common will of the people. The people
had to be both author of law and subject to law at the same time.

To come to terms with these problems theorists within the social
contract tradition often distinguished between two kinds of contracts
(or agreements). Firstly, we have the contract between individual
persons, who for reasons of self-preservation or survival, agree to
leave the state of nature and form a common society. This
consolidation gives birth to civil society, or the “people”. The second
agreement, which serves to give consistency to this union, establishes
the relationship between the people and their ruler. It gives rise to
legitimate government. What is distinctive about Hobbes’ theory is
that there is no contract between individuals prior to the inception of
authority. Hobbes seeks to construct a legitimate political authority
directly out of the contract in the state of nature. This contract, which
is a “covenant of every man with every man””, is what initiates the
abstract notion of Leviathan—the artificial moral person whose
authority is now separate not only from the individuals who
originally established it, but also from the different rulers who are
authorized to exercise its power.”

During the French Revolution, and the break with absolute
monarchy, many of the problems confronting theorists within the
social contract tradition re-emerged anew. The constitutional
revolutionaries of the eighteenth century were in search of a new
foundation, a ground upon which they could re-build the state of
France. They needed a constitution that could unite the people and
preserve stability, and at the same time be held legitimate by the
people itself. The outcome of this protracted process is today widely
acknowledged. The French Revolution replaced the territorial state
with the modern—and more democratic—idea of the nation-state. It
became the turning point in the development of national and
representative democracy. But as Hont has shown, this turn was not
as clear-cut as it would seem. Although the revolution paved the way
for many new ideas, ideas that we are familiar with today, it did not
mark a radical break with the past. The representative logic of the
nation which emerged during the French Revolution was in fact a
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continuation of the Hobbesian theory of the state. It was in line with
the “indirect popular sovereignty” of Leviathan.™

This link between the nation and Hobbes’ concept of Leviathan
may seem odd, if not provocative. As Hannah Arendt has shown in
her work On Revolution, however, the need for an absolute did not
vanish with the rise of the modern nation-state. The absolute may
come in different guises—God, natural law, the Immortal Legislator,
Leviathan, or nation—but its function is always the same: to
transcend time. A democratic order that gives in to the momentary
will of the people will not last for long. It will make its own
governance impossible. The reason is that “the will of a multitude is
ever-changing by definition”, and a political order that is founded on
the people is therefore “built on quicksand”.” Against this
background it should come as no surprise that the outcome of the
French Revolution, the idea that ultimately came to be manifested in
the constitutions of Europe, was nothing less than the representative
and abstract concept of the nation. The nation was a powerful
metaphor, vigorously promoted by Abbé Sieyes: “In every free nation,
and every nation ought to be free, there is only one way of settling
disputes about the constitution. One must not call upon Notables, but
upon the nation itself. If we have no constitution, it must be made,
and only the nation has the right to make it”.*

Sieyes was well aware of the underlying philosophical problems
of the social contract tradition. He knew that in order to found the
constitution he had to confront two fundamental problems.” To begin
with, he needed to re-define the political community. The people of
France had to be separated from their monarchical past, and recast in
democratic terms. The problem here, however, is that the people
cannot provide for its own legitimacy. It cannot decide on its own
composition. It would, as Sieyeés writes, amount to a petitio principii —
a vicious circle.” The subsequent stage, which occurs once the people
are in place, involves the relationship between the people and their
government. It provides a dilemma of its own. For in order to
preserve social order, and avoid “a war of all against all”, the people
need to bestow political authority upon the government. Still, for this
government to be democratic, the political authority must remain
with the people. The problem is thus to explain how the people can
be addresser and addressee of the law at the same time.
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Taking these problems into consideration, democracy certainly
looks like a futile enterprise. It seems, to quote Rousseau, as if “it
would take gods to give men laws”.” The legislator can neither appeal
to force (since it contradicts the idea of self-rule) nor reason (since it
sends us around in a vicious circle).” As Hont has shown, Sieyes’s
response to this problem was to recapture the logic underlying the
case for representative and undivided popular sovereignty. He
distinguished between the constituent power and the constituted
power.” The former is the power to establish the constitution. It
resides in the people, the nation. The latter is the powers delegated to
the rulers who are supposed to act on its behalf. Now by placing the
nation in a state of nature, prior to all governments and laws, Sieyés
seemingly resolved both problems all at once. Both the constituent
power (the people of France) and the constituted power (the
Constituent Assembly) are now anchored in the nation, which itself
remains over and above both rulers and ruled. The nation is the
representative that unites the people into a single body. It is the one
and indivisible source of political authority, and as such it clearly
echoes the artificial moral person—the mortal God—of Hobbes’
Leviathan: “A Multitude of men, are made One Person, when they
are by one man, or one Person, Represented...For it is the Unity of
the Representer, not the Unity of the Represented, that maketh the
Person One.””

This appeal to the nation provided Sieyés with the necessary
means to circumvent the gap in the concept of democracy. Like
Leviathan, the nation is abstract enough to bestow legitimacy upon
the people without falling a victim to the peititio principii inherent in
the foundation of democracy. The reason is that the nation is the
people prior to the foundation of democracy. It is the indirect source
of political authority: ”The nation is prior to everything. It is the
source of everything. Its will is always legal; indeed it is the law
itself”.” However, the attempt to make the people into the source of
political power, rather than the governing power itself, did not pass
unnoticed in the debate during the French Revolution. It provoked
much criticism among those who argued in favour of direct
democracy.” The Jacobins, who followed Rousseau instead of
Hobbes, regarded the concept of the nation as a fabrication. They
argued that the nation was introduced to prevent the people of France
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from actually participating in its rule. Why else could the people not
rule directly? In line with Rousseau, the Jacobins warned against the
dangers of having the nation “represent” the people. They argued that
representation easily lends itself to abuse by despotic regimes. For
while the central tenet of democracy is a political order in which the
people rule, the nation is imagined as prior to the democratic order. It
is an abstraction, inaccessible to the very people it is supposed to
portray.

The discussion between advocates of representative and direct
democracy, a discussion that continues to prevail in our day,
concerned the proper interpretation of popular rule. The question was
whether “the people” or “the nation” should rule. An issue that was
seldom touched upon was the legitimacy of the political boundaries
themselves. Whether the people of France should actually be “the
people” of France was not an issue. The primary task was instead to
determine the status of this given body of people—as the source or
direct manifestation of popular sovereignty. But as pointed out above,
the social contract tradition embodies two different problems. On the
one hand, we have the constitution of the people. On the other, we
have the constitution of the law. This point is worth emphasizing. For
if, in Hobbes and Locke, we have a theoretical moment in which
separate individuals unite into a common society, this moment is
omitted by Sieyes. Sieyes’s simple but ingenuous move was to place
the nation, and not the individual, in a state of nature.” In that way,
he not only “naturalized” the people, but the gap in the constitution
of democracy was also effectively concealed. Since the nation was
imagined as prior to the political order, it needed no justification.
“Every attribute of the nation”, Sieyes explains, “springs from the
simple fact that it exists”.*

Still, if the nation has the advantage of needing no justification
beyond its sheer existence, this is precisely its problem from the
perspective of democratic theory. To say that the nation embodies the
people—or that the people should rule directly, for that matter’—says
nothing about the legitimacy of this body of people itself. It is simply
there, de facto. So despite its historical success in the development of
modern democracy, the appeal to nation never provided a satisfactory
solution to the petitio principii inherent in the concept of democracy.™
Although the nation temporarily filled the gap at the core of
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democratic theory—and most political theorists of the twentieth
century have held it to be a practical resolution to the problem—it
could never explain how the people came together to enact common
laws in the first place. Theoretically speaking, the gap remained open
all along.

To many contemporary political theorists this lack of a
normative justification is not coincidental. There is no theoretical
answer to this question. It is simply a mistake to assume that this
question can be answered in normative terms, either with reference to
a right to national self-determination or to something else. Instead, we
should acknowledge that this gap is a moment that cannot be
accounted for from within democratic theory. The boundaries of
democracy are determined by historical circumstances. They are the
arbitrary outcomes of events that democratic theory can do nothing
about. Jirgen Habermas writes:

One cannot explain in purely normative terms how the universe of those
who came together to regulate their common life by means of positive law
should be composed. From a normative point of view, the social boundaries
of an association of free and equal consociates under law are perfectly
contingent. Since the voluntariness of the decision to engage in a law-giving
praxis is a fiction of the contractualist tradition, in the real world who gains
the power to define the boundaries of a political community is settled by
historical chance and the actual course of events—normally, by the arbitrary
outcomes of wars or civil wars.”

Following this line of thought, we should admit that what determine
the boundaries of democracy are not democratic considerations but
historically arbitrary forces, such as violence, revolutions or pure
coincidence. Political theorists are the inheritors of history. They
”take up where history leaves off”.” But as Paul Ricoeur has shown,
this professed opposition between the normative and the factual is
misleading.” We cannot rely upon the forces of history to resolve the
gap in the concept of democracy. The justification of the people is an
impossible, but nonetheless necessary feature of democracy. For
although the foundation of democracy is a virtual pact—a fiction of
the contractualist tradition—this fiction founds a real community. The
truth is that without this fiction we would not be able to distinguish
legitimate force from unjustified violence. The justification of the
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people is an “ideality of law which legitimizes the reality of force”.” It
is required in order to distinguish between legitimate and illegitimate
power. How else are we, as Derrida writes, to tell the difference
“between the force of law of a legitimate power and the supposedly
originary violence that must have established this authority and that
could not itself have been authorized by any anterior legitimacy”?*

However, and this is the key point, this necessary moment of
ideality only comes about in retrospect. The legitimacy of the people,
its claim to political authority through the force of law, can only be
recovered “in an act which has not taken place, in a contract which
has not been contracted, in an implicit and tacit pact which appears
only in political awareness, in retrospection, and in reflection”.*
Herein lies the peculiar labyrinth of politics. We have a temporal
delay between the people and the agreement that authorizes it. The
concept of “the people”, no matter if we understand it in historical-
descriptive or in normative terms, does not fully coincide with itself. It
is not simultaneous with itself. The situation recalls, as William
Connolly writes, Alice’s realization in Wonderland that there is always
“jam yesterday and jam tomorrow, but never jam today”."”

This gap between the people and their legitimacy is not historical
in nature. It does not imply that political theorists can resolve the
problem of constitution-making by referring back to “a distant
past”.” The gap is a continuous feature of modern political thought.
To see this, we should take a brief look at history itself. This time we
should turn our attention to the American Declaration of
Independence. In her discussion of the Declaration, Hannah Arendt
enquires into the famous words by the founding fathers: “We hold
these truths to be self-evident”. This statement, Arendt writes,
“combine in a historically unique manner the basis of agreement
between those who have embarked upon the revolution, an agreement
necessarily relative because related to those who enter it, with an
absolute, namely with a truth that needs no agreement since, because
of its self-evidence, it compels without argumentative demonstration
or political persuasion.”” The argument is that we are faced both
with an agreement (we hold) and an appeal to an absolute (self-
evident). We have both a performative and an attempt to turn this
performative into a constative. Why? According to Arendt, the
underlying philosophical problem is that the founding fathers do not
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themselves possess the legitimacy they need to found a new
democracy. They are not yet the people. They become the people only
after having laid down the constitution. In an attempt to overturn the
present, and fill this gap in the concept of democracy, the founding
fathers thus appeal to an absolute. They seek to erect their own
monument by appealing to “self-evident truths”.

Leaving Arendt’s own interpretation of the Declaration aside®, I
think the example is a good illustration of the fact that history cannot
solve the problem for us. To think back to a real historical moment is
illusory since history is itself a retrospective, a thinking back to a
prior condition. The founding fathers, or the constitutional
revolutionaries of the French Revolution—those who “made
history”—were not themselves saved from the problem of legitimacy.
They became the people only retroactively. Accordingly, to argue that
the constitution of the people historically precedes democracy is, as
far as the gap is concerned, an empty formula. It is to project onto
history a problem which is internal to the concept of democracy.
Democracy is a regime that, in Derrida’s words, “will always have
been problematic”.” This indirectly brings us back to our more
immediate concern. Suppose that we were to accept that political
theorists “take up where history leaves off”. Where does that leave us
today? If the boundaries of democracy cannot be democratically
legitimated, but instead are determined by the arbitrary forces of
history, how should we look upon the present situation? For today
history has apparently caught up with political theory. As
cosmopolitan theorists often remark, we stand at a historical
crossroads. The concept of democracy developed during the French
revolution is giving way to a cosmopolitan political community. The
point is that the appeal to history only has us turn full circle back to
the present. We are back with the original question of how to
understand the connection between modern political thought and
globalization.

37



In between here and there

The social contract tradition is a heritage which often gives rise to
mixed feelings among political theorists. On the one hand it is
essential in our understanding of legitimacy. It poses the most central
question of all: Why a political order? On the other, its preference for
storytelling raises suspicions. Why do we have to think back to a
fictitious state of nature when history itself may provide us with all
the information we need? History, of course, tells an altogether
different story. Somewhat like Walter Benjamin’s angel who moves
backwards into the future, and sees nothing but violence on its way,
the historical perspective reveals a battlefield of arbitrary victories.”
The political order is not the outcome of a social contract, a rational
and peaceful insight into the condition of human nature. It is rather
perceived as the outcome of human nature itself. The political order
results from the arbitrary forces of history; from revolutions, conquest
and power.

What is worthy of note, however, is that when it comes to the
justification of political community, this firmly rooted opposition is
deficient. The distinction between the normative and the factual, a
distinction underpinning much of modern political thought, suddenly
loses its value as primary stratification. It is deprived of its
justificatory force. The reason is that the gap between the people and
its legitimacy is temporal in nature. It falls in between the distinction
between facts and norms. The justification of the people cannot be
resolved either by appeal to “force or reason”.” It displaces this
oppositional logic. I believe it is against this background we should
interpret the contemporary discussion on democracy and
globalization. By setting out from this gap in the concept of
democracy, the present situation is given a new significance. We are
able to see that while the gap itself remains—it is a “permanent
condition” of modern democratic thought—the proposed solutions to
it may change over time. Just like the nation before it, globalization
steps in to bridge this gap at the core of democracy today.

Let us begin this re-reading by recalling the cosmopolitan
problem as it was outlined above: In the attempt to catch up with the
forces of globalization cosmopolitans are caught in an overwhelming
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present. They vacillate between a historical-descriptive and a
normative approach, neither of which is sufficient in coming to grips
with the present situation. But given that cosmopolitans cannot
appeal either to force or reason, how should we conceive of their
request for a “transformation” of democracy? To understand how
cosmopolitans are able to overturn the present, and bridge the gap in
the concept of democracy, we should examine the arguments
advanced in support of a cosmopolitan democracy. It will make it
easier to grasp the role of globalization, how it figures in the
cosmopolitan argument. Two principles employed by cosmopolitans
to determine the boundaries of political community should thus be
addressed: the all-inclusive principle and the all-affected principle.”
These principles are often combined. For the sake of clarity, however,
we should isolate them in order to see to what extent they may
provide us with a justification of the cosmopolitan democracy.

The all-inclusive principle I take to be the idea that the political
community should include all living human beings. The central
argument behind this idea is that contemporary forces of
globalization have given rise to power asymmetries that can only be
counterbalanced by the establishment of a cosmopolitan democracy.
To restore the symmetry between decision-makers and their
constituents, all citizens in the world must enjoy the right to have
their preferences taken into account: ”The term cosmopolitan is used
to indicate a model of political organization in which citizens,
wherever they are located in the world, have a voice, input and
political representation in international affairs, in parallell with and
independently of their own government.”” Basically, this is modern
democracy writ large. The difference is that in this version the
democratic idea of self-determination is guaranteed—not through the
democratic nation-state—but through a cosmopolitan democratic law.
The model is a global system of diverse and overlapping power
centres, a system shaped and delimited by this cosmopolitan law.

The all-affected principle I take to be the idea that all those
people who are affected by a particular law or decision should count
as the political community. On this view, one should not approximate
the present democracy on a global scale, but rather let each question
be determined by those immediately concerned. People should not
have their preferences taken into account irrespective of the issue at
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stake. Instead we should acknowledge that ”democratic procedures
and norms need to be tailored according to the issues concerned: for
example, what are the appropriate constituencies to settle problems
involving two local communities of separate states but located on
opposite sides of the same river, for problems involving regional
settlements, or for problems of global concern? Quite clearly, the
forum will be different in each of these cases.”™ To sum up, this
means that whereas the all-inclusive principle from the very beginning
assumes that the political community is synonymous with the world
as a whole, the all-affected principle has the composition of
community change depending on the issue at stake. The scope of the
political community follows the scope of the political question, rather
than the other way around. Still, in its results this principle is similar
to the former. The reason is that in the light of globalization the all-
affected principle would require political boundaries to be radically
reshaped in favour of a cosmopolitan democracy.”

The overall problem, however, is that neither principle is able to
provide a justification of cosmopolitan democracy. To begin with the
all-inclusive principle, it suggests that all citizens in the world should
be included in the political community. Democracy should be
synonymous with the world as a whole. But how do we replace our
contemporary notion of political community—understood as the
territorial nation-state—with this cosmopolitan understanding? How
do we move from “here” to “there”? Clearly, to be legitimate this
move towards a new understanding of political community must be
subjected to the democratic process. We cannot force this
interpretation of political community upon the citizens. To be
legitimate, it must be regarded as such by the citizens themselves. The
citizens must consent to this new cosmopolitan community. But who
are the citizens in this respect?

The problem is that before we can decide on a cosmopolitan
understanding of political community, we have to face the prior
question of who should count as the relevant citizens to decide this
question. Yet this decision—being necessarily prior to the former—
cannot be resolved by democratic process. It is itself presupposed by
the democratic process. Upon reflection it thus becomes clear that
while the justification of political community lies beyond the reach of
democratic theory, the all-inclusive principle seeks to include all living
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persons in a unit that is already in place. First one assumes a unit (the
world as a whole), then one makes the people synonymous with this
unit. This disposition, call it a first-then type of argument, is worth
emphasizing. It implies that the all-inclusive principle is built upon a
prior boundary which is not further discussed. The determination of
political community paradoxically precedes the decision about who
should be included in it.

In light of these considerations the all-affected principle appears
more attractive. Here the matter is left open. The composition of
political community is not given in advance, but varies with the scope
and impact of political decision-making. No matter where power is
located or what issues are at stake, the all-affected principle will
always guarantee that those who are concerned will be consulted. But
how do we separate those who are concerned from those who are
not? How do we determine who will be affected by a certain practice?
Indeed, this is not an easy task. For who will be affected by the
decision to set up a nuclear plant in Sweden? Swedes? The peoples of
Europe? Future generations? Who will be affected by the decision of
the American Federal Bank to increase interest rates? The proposal
that each decision should be determined by those affected faces many
practical  difficulties. Each decision would require a new
understanding of political community.”

But the problem goes still deeper. It stands to reason that the all-
affected principle would also be confronted with different
interpretations as to who is affected in each case. Perhaps this would
be the most pressing issue, since the outcome of this decision would
have large impacts on other decisions taken. The question of whether
the American Federal Bank should increase interest rates would
probably be answered differently depending on whether the boundary
of political community is drawn around the Federal Bank itself, the
American people, or the world as a whole. So in the case of
disagreement, how do we decide who will be affected? Arguably, this
decision should also be made democratically—by those affected. The
problem is that we now face a vicious circle: those affected should be
determined by those affected, and so forth. This suggests that
contrary to first appearances, the all-affected principle is highly
problematic. Any attempt to justify the boundaries of democracy by
way of this principle is bound to fail, as it will only end up
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sidestepping the question. The all-affected principle is either empty or
counterproductive: it silently presupposes the existence of a political
community.”

The all-inclusive principle and the all-affected principle are both
presented against the backdrop of contemporary power asymmetries.
As such they are normatively appealing. Few would deny that there
should be symmetry between decision-makers and their constituents.
But as we have just seen, neither principle is able to provide a
justification of the cosmopolitan democracy. In one way or another,
cosmopolitans take the political community as a given. They take for
granted precisely what should be determined by these principles. This
insight prompts a further question: If the transformation of
democracy cannot be justified by way of these principles, what,
properly speaking, brings democracy from the nation-state to the
cosmopolitan world-state? How do cosmopolitans support the idea of
a cosmopolitan political community?

Globalization is a heavily contested concept. It often dominates
the discussion on the direction of social change, and as such it has
attracted theorists from many different disciplines. It is no wonder
that using the term globalization often adds more confusion than
clarification to the debate. But while people may disagree on the
precise meaning of globalization, few doubt its existence. As Jens
Bartelson has shown, the concept of globalization has in the last
decade obtained a self-referential and autonomous status within the
social sciences.” It has gradually turned from being associated with
the unintended consequences of the actions of particular states, or
with the characteristics of the global system as a whole, to being an
altogether transcendent concept that destabilizes both the actors
themselves and the system in which they operate. Today globalization
is often perceived as an irreversible process that follows its own
inexorable logic. It proceeds, whether we like it or not. But what does
it mean to think of globalization as a transcendent concept?

According to Bartelson, the prevalence of this concept of
globalization has two important implications.” Firstly, it means that
globalization not only signifies a process of change. It also adds to its
realization. Globalization is a “mediating concept” in the sense that it
contributes to its own fulfilment: “rather than simply referring to an
already manifest process of change, the concept of globalization

42



9 60

functions as a wvebicle for the change it portrays as manifest”.
Secondly, and accordingly, it implies that globalization is not only a
domain of experience but a horizon of expectation. The perceived
necessity and irreversibility of globalization, the way it proceeds
without us consenting to it, paradoxically opens up our political
imagination. It paves the way for thinking the “otherwise”: “The
emancipative power of the concept of globalization lies not in what it
renders visible, but rather in the posited necessity of globalization and
the invisibility of its ultimate outcome, a necessity which in turn spills
over into freedom; the freedom of imagining a new world that is
radically different from the old one.”

When we envisage globalization from this perspective, we begin
to realize that the move from the democratic nation-state to the
cosmopolitan democracy is not direct. It is mediated by a third
concept: globalization. The double gesture employed by cosmopolitan
theorists—their sudden shift from a historical-descriptive to a
normative approach—implies that globalization has taken on a
double significance vis-a-vis the boundaries of democracy. It has
become transcendent, problem and solution all at once. On the one
hand, globalization dissolves the modern political community. It
undermines the relationship between democratic theory and the
nation-state. On the other, it contains in itself the solution to the
problem at hand. It takes us beyond the incongruence we are
witnessing in its wake. The point is that in the course of events
globalization is given justificatory force. It turns from being a
problem into being a promise, an argument in favour of a
cosmopolitan political community.

With this in mind, I suggest that we reconsider the role of
globalization. Globalization should no longer be thought of as a
problem for modern democratic theory. Rather, the opposite is true.
Globalization resolves the problem. In the absence of a democratic
resolution to the question of political community, globalization steps
in and brings democracy from here to there, from the nation-state to
the cosmopolitan democracy. It engenders the transformation that
democracy cannot bring forth on its own. In this respect,
globalization is not simply the functional equivalent to the nation, but
the appeal to globalization in fact picks up where the appeal to nation
leaves off. It takes on a role hitherto assigned to the nation. What
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happens in between here and there, in the process of de-
nationalization, is nothing but a change in the burden of justification.
In the formative moment of cosmopolitan democracy, globalization
offers what the nation can no longer provide: the means needed to
close the gap at the foundation of democracy.

This analogy between nation and globalization is not
unproblematic. It needs to be nuanced in at least two respects. To
begin with, it should be noted that while globalization and nation
both close the gap in the concept of democracy, this closure serves
different purposes. At the time of the French Revolution, the
discussion between advocates of direct and representative democracy
was centred round the political status of the people. The debate
concerned the proper interpretation of popular sovereignty, whether
the “people” or the “nation” should rule.” Evidently, the nation was a
more powerful image. This was perhaps not by chance. For as Yack
argues, the modern idea of popular sovereignty itself contributes to
the nationalization of political community: “by raising the prospect of
a prepolitical community on which the legitimacy of state authority
depends, the new popular sovereignty doctrine raises questions about
the prepolitical sources of community, questions that visions of
national community are much better equipped to answer than are
visions of the sovereign people.”*

Unlike the nation, however, globalization is not a vision of the
people. It is not imagined as a pre-political community, a constituent
power which is supposed to bestow legitimacy upon the state.
Globalization is rather imagined as that which guestions community.
This shift in theoretical focus points to an important difference
between nation and globalization. It implies that nation and
globalization are ascribed different roles depending on the particular
circumstances in which they arise. The difference, I think, is that
while the nation fills the gap in the concept of democracy,
globalization is more of “a prophecy in quest for self-fulfilment”.*
Globalization is not a substantial concept—a concept that is supposed
to give practical and stable solutions to the underlying problems of
popular sovereignty—but a means to search for a new solution. It is a
tentative device used by cosmopolitans to bring political community
from one place to another. As such, it does not necessarily provide
any significant guidance on the future status of political community.*
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Furthermore, we should note that the appeal to nation and
globalization emerge under different historical conditions. The
concept of the nation was launched in the historical transformation
from monarchy to democracy. It initiated the era of modern and
national democracy. By appealing to the nation, it was possible to
widen the scope of the political community. With this specific
situation in mind, the theoretical problems inherent in the concept of
democracy may seem, if not trivial, at least of secondary importance.
Democracy is, in all respects, a better alternative than absolute
monarchy. But the appeal to globalization appears in a somewhat
different context. Today the situation entails a possible move, not
from monarchy to democracy, but from one democratic system to
another. The concern is not how to make all persons within a given
political community part of the democratic process. The concern is
rather what should count as the relevant political community:
whether the modern system of separate and national democracies
should be replaced by a global and cosmopolitan one. David Held
summarizes the underlying problem:

Territorial boundaries specify the basis on which individuals are included
and excluded from participation in decisions affecting their lives (however
limited the participation might be), but the outcomes of these decisions, and
of decisions of those in other political communities and agencies, often
stretch beyond national frontiers. The implications of this are troubling, not
only for the categories of consent and legitimacy, but for all the key ideas of
democracy.*

This means that in comparison to the transformation to national
democracy, where exclusion was due to the fact that people were not
qualified as citizens, the cosmopolitan concern is of a different nature.
Swedes are not excluded from the American democracy for reasons
that have to do with a lack of qualification, but they are excluded
because they belong to another democracy. The focal point in the
discussion on democracy and globalization is the incongruence, not
between citizens and non-citizens, but between citizens and citizens.
This situation gives a certain weight to the justificatory problem
facing contemporary political theorists. Globalization apparently
steps in to bridge a gap, not between non-democracy and democracy,
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but between two different democratic systems. All of which suggests
that the gap is indeed internal to democratic thinking.

Conclusion

Anyone familiar with the contemporary discussion on democracy and
globalization knows that it has come to centre round an opposition
between nationalism and cosmopolitanism. The debate concerns the
proper place of democracy in the face of globalization: should we
stick to the national democratic project, or rethink democracy in
cosmopolitan terms? As I have tried to demonstrate in this chapter,
this opposition is misconstrued. The task is not to decide which unit is
the most desirable under present conditions, but to face the prior and
more fundamental question of who should count as a legitimate
decision-maker in this regard. At stake is not the appropriate site of
democracy—the national or the global—but the very capacity of
democracy to justify the one or the other. Taking this into
consideration, one should recognize that the difficulty facing modern
political thought is more pressing than cosmopolitan theorists and
their national counterparts want to admit. The primary problem is
not globalization. The problem is rather that while the question of
political community now cries out for a democratic resolution, it
cannot be resolved from within modern political thought. It is an
inherent limitation of democracy that it cannot provide for its own
boundaries.

But why bother with a problem that cannot be resolved? At this
juncture some readers may feel that I have wrenched the discussion on
democracy and globalization out of context. Precisely those who
share my conclusion may be the ones who think that my criticism is
beside the point. It might be held that at a time when the global
economy exceeds any single state, and environmental problems cut
across all established boundaries, globalization demands an urgent
and deliberate response. But my intention is not to deny the forces of
globalization, nor to renounce the importance of finding a democratic
resolution to the challenge of globalization. I simply think that
political theory should respond to this question in a different way.
Rather than looking upon the gap as a problem in need of a
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solution—be it in the form of “the nation” or, more implicitly,
“globalization”—I suggest that we bring the gap to the centre of our
attention and ask what it would mean to keep it open. This, in short,
is that I intend to do in the next chapter.
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2
LOGICS OF LEGITIMACY

Introduction

In the previous chapter on democracy and globalization, we
distinguished between two moments in the inauguration of a
legitimate political order: the constitution of the people, on the one
hand, and the constitution of political authority, on the other. We
argued that prior to the problem of setting up a cosmopolitan or
national political authority is the problem of defining the people
behind this authority. In this chapter we will continue the discussion
with explicit reference to social contract theory. We will argue that the
two moments correspond to two different logics within the social
contract tradition, one horizontal and the other vertical. If the vertical
logic has been at the centre of the tradition—indeed, it has provided
the very field within which the question of democracy has been
posited—the horizontal logic has received less attention. It has from
the time of its inception been sidelined to the margins of political-
theoretical concerns. The aim of this chapter is to retrieve this
repressed logic within the social contract tradition.

At the outset I would like to specify the nature of the argument.
In this chapter we focus on the idea of legitimacy within the social
contract tradition. But this tradition has a long and complex history,
and theorists often disagree on what characterizes a legitimate state.
The following discussion does not serve to give a full account of the
state and its legitimacy. It would be well beyond the scope of this
chapter. The aim is to explore its background conditions; the terms
within which legitimacy is discussed. This point is worth emphasizing.
It means that although the classification of a horizontal and a vertical
logic may seem too general to serve as a meaningful device in the
study of the state—it does not distinguish between such diverse
theorists as Rawls, Hobbes and Rousseau—it is still useful given the
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purpose of this chapter. The intention is to show that although these
theorists interpret legitimacy differently, they share one minimal
assumption, namely that it proceeds along the lines of the vertical
logic. They do not take seriously the latent promises of the horizontal
logic within the social contract tradition.

The argument proceeds as follows: In the first part I shall
introduce the vertical and the horizontal axis within the social
contract tradition, as well as the different criteria they raise in the
constitution of a legitimate state. While I discuss the work of some
classical theorists in this section, such as Hobbes, Locke and
Rousseau, the focus of interest is not with these theorists per se. The
attention is on a shared position; the vertical bias in the conception of
the state. In the second part I shall explore this vertical bias within
John Rawls’ theory of justice. Rawls’ overall aim is to reconstruct the
idea of the social contract in a way he thinks proper to the condition
of a modern pluralist society.' Unlike his predecessors, however,
Rawls deliberately seeks to exclude the horizontal axis from the
political scene. He regards the constitution of the people as a
historical, and not a political question. The aim of this second part is
to challenge this idea by calling attention to the moment in which the
horizontal axis takes precedence over the vertical axis within his
theory. In the third and final part I shall bring the discussion on the
vertical and the horizontal axis to a higher level of abstraction. The
purpose is to show that the horizontal axis carries a logic of its own,
quite distinct from the one that has come to prevail within modern
political thought. It opens up a different path to the study of the state.

The double heritage of the social contract tradition

In the sixteenth and seventeenth centuries many theorists were
concerned with developing new principles for the understanding of
political authority. The endeavour was to separate the rule of society
both from the sacred authority of God and its representative on earth,
the king. The state of nature was an important device in this break
from the theological-political logic. By commencing from the state of
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nature, it was possible to hold a place between past and future, to
circumvent the authority of the old regime and to begin anew. But this
break with the theological-political logic did not only pave the way
for a new era in the perception of the state, it also brought with it
new problems. Once political power was separated from the king, and
the rule of society was stripped of its divine sanction, it became
necessary to find a new logic for the understanding of social order.
This logic could be associated neither with the king nor with the
sacred authority of God. Popular rule required a radical break with
the past, a society in which human beings make their own history.

This birth of the modern state is well-known. It is constructed on
the basis of a so-called “state of nature”. The state of nature was an
essential device in the formation of the modern state. By starting out
from a state of nature it was possible to hand over the unitary and
absolute power of the king to the people. Sovereignty could be
replaced by popular sovereignty—a political order in which the
people rules.” The state of nature is an idea of great subtlety, however.
Not only does it serve different purposes.’ Scholars also disagree on its
general characterization. Is the state of nature a historical condition
that precedes the existence of the state? Or, is it an analytical device
by which to justify the inception of the state? In political theory it is
customary to regard the state of nature as a hypothetical position. It is
perceived as a thought experiment, a device by which to imagine what
society would be like without the state." Most theorists concur that
this condition would be most unpleasant. It would be characterized
by an anarchical conflict between free and equal individuals, a
characterization that helps to explain the transition into the modern
state. The state of nature is so arranged as to offer us a choice
between anarchy and statehood, between a state of war and a state of
peace. The contention is that as free and equal individuals we would
prefer to leave the anarchical state of nature for a more secure life
under the protection of the state. We would agree, “everyone with
everyone”, on the erection of a common political authority.

But the state of nature does not only serve to justify the
inauguration of the modern state. It also carries over onto the state
itself. If the anarchical question “why do we need the state?” is
regarded as the first question of politics, it is accompanied by a
second but equally important issue. It has to do with the political
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structure of the state itself. What makes the state legitimate? The
perennial answer to this question is defined as “consent”. According
to the social contract tradition, the agreement made in the state of
nature is the sole legitimate source of power within the state. It
regulates the relationship between the government and its citizens.
The idea is that the freedom individuals gain from constituting the
state should correspond to the constraints they have to accept on their
freedom once it is constituted. As free and equal individuals, we do
not accept less and we do not demand more. In a legitimate state, the
citizens must themselves consent to the political authority they are
obliged to obey. They must be the beginning and end of all things, the
point from which power emanates and the point to which it
eventually returns. This immanent structure of the state is regarded as
an essential principle of popular rule. It prevents the misuse of power.
A state that deviates from this principle, for instance by exempting
some individuals from the original compact, has ipso facto subjugated
itself to an alien power. It has forsaken its right to rule.

In order to speak of a legitimate state there must, in other words,
be a direct and immanent link between the state of nature and the
nature of the state. The agreement made in the state of nature must
permeate the political organization of the state itself. Is it possible to
satisfy this requirement for immanence? In what follows I will
examine this theoretical linkage in greater detail. Contrary to what is
assumed within social contract theory, I will argue that the move from
the state of nature to the state contains an unbridgeable gap. The gap
assumes different natures, however, all depending on whether we take
a vertical or horizontal perspective on the social contract tradition.
The difference can be enumerated as follows: whereas the vertical axis
requires that the people is above itself and identical with itself at the
same time, the horizontal axis requires that the people is prior to itself
and simultaneous with itself at the same time. Or differently phrased,
if the vertical axis requires that the people who rule are identical with
the people who obey, the horizontal axis requires that the people who
constitute the state are simultaneous with the people constituted.

What is intriguing about this double heritage of the social
contract tradition is the persistent and unreflecting bias towards the
former. Most theorists have dismissed the criteria associated with the
horizontal axis as irrelevant for the study of the state, a custom which
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has resulted in a strange lop-sidedness in the reception of social
contract theory. This asymmetry is seen in the fact that while the
constitution of the people is often regarded as a fiction of the social
contract tradition, the constitution of political authority has a
different status. It is often regarded as a real contract, renewed every
now and then in general elections. How this vertical bias came to
dominate modern political thought is not something that will be
discussed in this chapter. It would require a different study, a
genealogical rather than an analytical approach.’ For our purposes it
is more important to sort out the general characteristics of these
vertical and horizontal axes. Let us for the time being leave the
horizontal axis aside and concentrate on the problem that has come
to engage political theorists ever since the rise of the modern state:
How can free and equal individuals rule over themselves?

The vertical gap

To grasp the essentials of the vertical gap within the social contract
tradition, it is necessary to turn back to the state of nature. The state
of nature generated a problem that has beset political theory ever
since. The problem is how to create a unitary political order out of a
plurality of human beings, all of whom have separate and conflicting
wills and desires. This is not an easy task.

On the one hand, the social contract tradition requires that the
authority of the state is situated over and above the citizens
themselves. In order to avoid a war of all against all, or in Locke’s
terms, to avoid disagreement in the interpretation of natural law,’ one
needs an authority transcendent enough to settle disputes among its
members. The authority must be able to intervene in conflicts without
itself taking part in these conflicts. Otherwise the legitimacy of the
state will be undermined. On the other hand, and this is what makes
the state into such a perplexing concept, the social contract tradition
insists that the political authority is identical with the people. It
stipulates that one cannot appeal to any higher authority than the
citizens themselves. In a legitimate state the citizens must themselves
consent to the authority of the state. It follows that any attempt to
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settle conflicts among the people by appealing to an instance above
the people is bound to be illegitimate. To escape the conflict in the
state of nature by means of a transcendent source of power is to
undercut the very idea of popular rule. It calls forth powers of an
otherworldly nature, powers too convincing to be true.

This gap in the setting up of a legitimate political authority has
always provoked much criticism, notably by more conservative
thinkers. It has been used as an intellectual weapon against the idea of
popular rule. In his Study on Sovereignty, Joseph de Maistre calls
attention to this problem. He argues that the idea of popular rule is a
contradiction in terms. The people cannot be at once authors and
addressees of political authority. Political authority requires a clear
separation between the ones who rule and the ones who obey:

It is said that the people are sovereign, but over whom? — over themselves,
apparently. The people are thus subject. There is surely something equivocal
if not erroneous here, for the people which command are not the people
which obey. It is enough, then, to put the general proposition, “The people
are sovereign” to feel that it needs an exegesis. This exegesis will not be long
in coming, at least in the French system. The people, it will be said, exercise
their sovereignty by means of their representatives. This begins to make
sense. The people are a sovereign which cannot exercise sovereignty...”

The idea of citizens as both subjects and authors of political authority,
or in legal terms, both addressees and addressers of law, was not
wholly new to the social contract tradition. The need for a
transcendent source of power to bestow legitimacy upon human
affairs was a problem that already existed under the regime of the
sovereign king. It had much in common with an older medieval
practice—a practice carefully elaborated on by Ernst Kantorowicz in
The King’s Two Bodies—of distinguishing between the “natural” and
the “transcendent” body of the king.® The rationale behind this
distinction was that the king was unable to rule in his own name. The
king was a temporal being, subjected not only to human weakness but
to the mortality of mankind. Like all other human beings, he was
subjected to “passion and death”.” This situation called for divine
sanction, an external source which could lend the king the
righteousness and the continuity necessary for the maintenance of
government. The king had to become a person with two bodies, “one
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which was temporal and by which he conformed with the conditions
of other men, and another which was perpetual and by which he
outlasted and defeated all other beings.”" This distinction between
the king’s two bodies did not only make it possible to turn the king
against itself, to “fight the king to defend the King”." It also secured
the continuity of government. The famous dictum “the king is dead,
long live the king” aptly illustrates the nature of a regime able to
survive its own self. The contention is that the authority of the king
“never dies”."”

It is not difficult to find traces of this theological-political logic in
the language of social contract theory. Like the king, the individuals in
the state of nature are subjected to human weakness. They need a
device by which to rule over themselves, a device by which to keep
their own passions and desires in check. Moreover, like the king, these
individuals are mortal being. They only exist on earth for a limited
point of time. But the analogy is not entirely flawless. There are
decisive differences between the body of the king and the body of the
people, differences which in fact make the latter into a far more
complex and difficult idea than the former.” The first difference is that
while the king could be conceived of as a transcendent body able to
rule in the name of God, the people do not have such “divine
privilege”. The modern state is constructed under secular conditions.
The whole endeavour is to separate the rule of society from its
previous association with divinity. This means that unlike the king,
the people of a modern state cannot rule on behalf of a transcendent
order. It cannot appeal to a higher instance over and above itself.
“The People” is supposed to be a sovereign or power in its own right.

Furthermore, if the power of the king could be traced back to the
actual person of the king himself, the people does not have a natural
body in the same manner. The modern state is made up of a multitude
of human beings, all with different wills and desires. It is not one, but
a “many in one”." As such, it lacks the permanence of the king. If the
king has a natural body that persists over time, the body of the people
changes its composition every time someone enters or leaves the
political community, be it by way of birth or death, immigration or
emigration. It is a moving target, impossible to grasp in its entirety.
This changing nature of the people puts an important restriction on
the social contract tradition. It means that the people of the modern
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state cannot have a natural existence. It cannot, like the king, be an
entity standing in flesh and blood before our very eyes. The body of
the people has, as Edmund S. Morgan points out, to be invented: “A
king, however dubious his divinity might seem, did not have to be
imagined. He was a visible presence, wearing his crown and carrying
his sceptre. The people, on the other hand, are never visible as such.
Before we ascribe sovereignty to the people, we have to imagine that
there is such a thing, something we personify as though it were a
single body.”"

These two differences between the absolute and the modern
state—between the power of the king and the power of the people—
explain the numerous difficulties confronting theorists concerned with
the legitimacy of the state. In contrast to the king, who has two
bodies, one eternal and one temporal, the body of the people can be
neither eternal nor temporal, neither immortal nor mortal. To make
the people into an immortal body existing over and above its actual
members is not a viable option. It would restore the theological-
political order one sought to steer clear of in the first place. However,
to identify the people with its natural and existing members is not a
better alternative. It would undermine the very idea of rule itself.
Since the people is a unity in constant change any attempt to found
the political order on the will of the people is bound to be unstable
and unpredictable. Agreements made by the people at one point in
time would have to be withdrawn in the next. In other words, what
happens in the shift from the king to the people is that political
authority needs to be separated both from the idea of a transcendent
and natural body of the people. The condition of secularization,
together with the shifting sands of the people, calls for a new locus of
political power."

Thomas Hobbes’s response to this problem is usually said to
mark the beginning of the modern state.” Hobbes was concerned with
defining the essence of the state. How can a multitude of human
beings become one person, capable of “giving life and motion to the
whole body”?" How can it act as one? To come to terms with this
problem Hobbes made a distinction between natural and artificial
persons.” In contrast to natural persons, whose words or actions are
considered their own, artificial persons can only exist by way of an
authority given to them by natural persons. They can only act on
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behalf of others. The state, Hobbes argues, is such an artificial person.
It derives its legitimacy from the people it represents. The contention
is that the individuals in the state of nature agree among themselves to
authorize one of them to represent them all:

A commonwealth is said to be instituted when a multitude of men do agree
and covenant, every one with every ome, that to whatsoever man or
assembly of men shall be given by the major part of the right to present the
person of them all—that is to say, to be their representative.”

It should be underscored that this authorization with which the
multitude transforms itself into a unitary sovereign is not done by
way of a contract in the ordinary sense of the term. In Hobbes’ view,
“the people” does not exist prior to the inception of Leviathan. It
does not form a unity of its own, capable of contracting with its
representative. The people can only act through its representative. It
can only exist in the body of Leviathan itself.”

According to Hobbes, the construction of Leviathan does not
only serve to guard the individuals from each other, it also defends
them from foreign invasion: “For by this authority, given him by
every man in the commonwealth, he has the use of so much power
and strength conferred on him that, by terror thereof, he is enabled to
form the wills of them all to peace at home and mutual aid against
their enemies abroad.”” But threat of civil war or foreign invasion
was not the only reason behind the idea of an artificial person
situated over and above the people. The plurality of mankind—the
conflicting nature of the multitude—was not only extended in space.
It also expanded over time. The fact that the body of the people
changes over time calls for an authority that can transcend the
mortality of the human condition. The rule of society cannot depend
on a people that changes its composition every time a newborn enters
the society or someone passes away. It would lead to an immediate
collapse of the political order. To Hobbes, this meant that the artificial
man—the Leviathan—was not only needed to transcend the conflicts
among its present members. It was also needed to transcend the
sequence of generations. The problem, he writes, is that since “not
only monarchs but also whole assemblies die, it is necessary for the
conservation of the peace of men that as there was order taken for an
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artificial man, so there be order also taken for an artificial eternity of
life”. Without a sovereign that is able to transcend the sequence of
generations, Hobbes warns, we will be faced with a “condition of war
in every age”.”

Hobbes’ notion of Leviathan apparently resolved the gap
associated with the vertical axis. By invoking the idea of an artificial
person Hobbes could transcend the plurality of the human
condition—both the plurality of those living simultaneously (in space)
and the plurality of those living successively (over time)—and at the
same time maintain that the artificial person only expressed the will
of the people. He could argue that “the people” is at once subject and
author of political authority. The reason being that Leviathan is “the
real unity of them all in the same person”.” By obeying Leviathan the
people obeys its own will.” This logic of the great Leviathan undercut
both the theological-political logic associated with the king and pre-
modern versions of social contract theory. It replaced a former vision
of direct rule with “indirect” rule.” Hobbes put power neither in the
hands of the ruling king, nor did he entrust it to the natural body of
the people. As Quentin Skinner points out, the great innovation by
Hobbes is his construction of “a single and supreme sovereign
authority whose power remains distinct not merely from the people
who originally instituted it, but also from whatever office-holders
may be said to have the right to wield its power at any particular
time.”” Leviathan is an artificial person separated both from the
people and their rulers.

This notion of indirect rule—the people being the source of
government rather than the governing power itself—has strongly
influenced the modern understanding of representative democracy.
The representative concept of the “nation” is perhaps the most
famous example of Hobbes’ influence on contemporary political
thought. As we saw in the previous chapter, Emmanuel Sieyes’s
concept of the nation has much in common with Hobbes’ idea of
Leviathan.” Like Leviathan, the nation is perceived as an independent
power separated both from the people and their rulers. People may
die and governments may be replaced, but the nation remains. It has a
continuous and autonomous status over and above its current regime.
But if the notion of representation has played a crucial role in the
setting up of a legitimate state, it has also generated powerful critique.
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How, it may be asked, can the people be in power without actually
ruling themselves? What does it mean to say that the people rule, if
the people cannot speak for themselves?

John Locke, who in Leviathan saw the dangers of an absolute
and all-encompassing sovereign, remarked that it would be naive to
think that men should be prepared to authorize an unlimited power to
act in their name. “This”, he writes, “is to think that men are so
foolish, that they take care to avoid what mischiefs may be done them
by pole-cats, or foxes; but are content, nay, think it safety, to be
devoured by lions.”” The underlying problem for Locke is that
Leviathan is not itself part of the social contract. He is the beneficiary
of the social contract. Apart from securing the safety of the people,
Leviathan has no obligations to the people he represents. He rules, so
to speak, without rules.

In his Second Treatise of Government, Locke sought to revise this
understanding of the social contract. The agreement made in the state
of nature was not designed to give the governing authority unlimited
power. The right to establish or disestablish government should
instead remain with the people itself. The idea is that whenever a
government or a king misuses its power, political authority reverts to
the people. The people are then “at liberty to provide for themselves,
by erecting a new legislative”.” By making this argument, Locke
sought to bind the governing power to the law. He was convinced that
no person, or group of persons, can take the law in its own hands
without compromising the very idea of government itself. Lawful
government requires that the people who consent to join the
community also remain subject to its laws. No exceptions are
allowed. One cannot, as Hobbes does, exempt one person or a group
of persons from the social contract. For

every man, by consenting with others to make one body politic under one
government, puts himself under an obligation, to every one of that society,
to submit to the determination of the majority...or else this original
compact, whereby he with others incorporates into one society, would
signify nothing, and be no compact, if he be left free, and under no other
ties than he was in before in the state of nature.”
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But if Locke hereby was able to avoid some of the problems
associated with Leviathan, he still had to struggle with the problems
of the social contract tradition itself. Lawful government requires that
the persons who author the law are identical with the persons who
obey the law. This requirement is not easy to comply with. By
suggesting that power should remain tied to the natural body of the
people, Locke was susceptible to a difficult problem: the flow of time.
For given that we accept that the power of the state is established by
way of an original compact, and thereafter is supposed to be
expressed by the majority of the consenting people, what happens
with the next generation? What about the citizens who are born
under a government to which they have not themselves consented?
What possibility do they have to rule over themselves? Locke, who
was aware of this problem, did his best to refute it. Apart from the
consent with which individuals gather together to form a common
society, he introduced the idea of tacit consent.” The word “tacit”
implies that anyone who owns property under the protection of the
government expresses, by his own possessions, a silent consent to the
laws of the commonwealth. He binds himself to the jurisdiction of the
government.”

Locke is not alone in his critique of Hobbes. Rousseau is famous
for his rejection of the idea of representation. In The Social Contract
Rousseau dismisses the representative system as a fabrication by
which the few can retain power over the many:

Every law the people has not ratified in person is null and void—is, in fact,
not a law. The people of England regards itself as free; but it is grossly
mistaken; it is free only during the election of members of parliament. As
soon as they are elected, slavery overtakes it, and it is nothing.”

The central point made by Rousseau is that one cannot detach the law
from the will of the people: “The people, being subject to the laws,
ought to be their author: the conditions of the society ought to be
regulated solely by whose who come together to form it.”” But if the
power of the people cannot be represented, how are the people
supposed to regulate themselves? Like Hobbes and Locke before him,
Rousseau works within the confines of the social contract tradition.
He seeks to find a way by which to make the people rule over
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themselves. “The great problem of politics”, Rousseau admits, a
problem which he compares with that of “squaring the circle in
geometry”, is “how to find a form of government which puts the law
above man”.” The difficulty confronting Rousseau is that he cannot
lean on a transcendent source of power to confer legitimacy upon
human law. It would make the people subject to a law it has not itself
consented to. Nor can he make the ruling authority identical with the
people itself. For “how”, Rousseau asks, “can a blind multitude,
which often does not know what it wills, because it rarely knows
what is good for it, carry out for itself so great and difficult an
enterprise as a system of legislation?””

Rousseau’s answer to this problem was to distinguish between
the natural will of the people and its more refined version, what he
calls the “general will”. While the former may get it wrong—it falls
prey to self-interest—the general will is never mistaken. It is the
common and indivisible source of political authority; the rightful
voice that unites and transcends the ordinary will of the people:
“|T]he general will is always right and tends to the public advantage;
but it does not follow that the deliberations of the people are always
equally correct. Our will is always for our own good, but we do not
always see what that is; the people is never corrupted, but it is often
deceived, and on such occasions only does it seem to will what is
bad.”” On reflection, this suggests that Rousseau also used the image
of a representative in his understanding of popular rule; the notion of
the general will. The difference lies, as Keith Michael Baker points
out, primarily in the location of this representative device.” If Hobbes
and Sieyes ended up placing the representative in a special agency
within the community—in the Leviathan and the National
Assembly—Rousseau placed it in the idea of community itself. This
move allowed him to speak of direct popular rule without having to
submit the democratic process to the temporary will of the people.”

The debate between Hobbes, Locke and Rousseau is not what
concerns us here. The focus is on the theoretical underpinnings of the
debate itself, the gap around which the discussion revolves. For
although these theorists disagree on several matters they address the
same fundamental problem: how to make the people who rule
identical with the people who obey. They seek to find a device—
Leviathan, tacit consent and general will—by which to make the
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people authors and addressees of political authority all at once. This
problem of making the rulers into the ruled has beset the social
contract tradition from its inception to the present day. New answers
are provided from time to time. But there is also a prior and less
discussed problem at hand.

The horizontal gap

So far we have described the terms in which the problem of legitimacy
has traditionally been raised, and answered. We have seen that to
comply with the idea of a legitimate state, there must be a direct and
immanent link between the agreement in the state of nature and the
structure of the state itself. No exceptions are allowed, for by
exempting some individuals from the original contract one would
abandon the idea of the state as a voluntary association of free and
equal individuals. This brings us to the horizontal gap within the
social contract tradition. The fact is that the move from the boundless
state of nature to the boundaries of the state is interrupted halfway.
To see this we should imagine a plurality of free and equal individuals
gathering together to construct a common political body. It is of no
relevance to our argument if these individuals are bound by natural
law or whether they are thrown into a fully anarchical state of nature.
What matters is the moment when these individuals gather together to
create a common and collective self. This move, which goes under
different names in the literature—the generation of the great
Leviathan in Hobbes", the joining into community in Locke” and the
association of a body politic in the words of Rousseau”—is the
foundational moment of the modern state. It is the source of all
popular power, and in the following discussion I will therefore refer to
it as the constitution of a legitimate “people”. The problem is that
this move gives rise to a gap.

On the one hand, the setting up of a legitimate state calls for a
prior condition of plurality. By retreating to a pre-political state of
nature it is possible to argue that the state is a voluntary association
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of free and equal individuals. The citizens have themselves consented
to its existence. On the other hand, the individuals consenting to the
state cannot be different from the ones having to obey the state once
it has been constructed. The individuals who gather together to
constitute the people must be simultaneous with the people
constituted. Otherwise the legitimacy of the state is jeopardized. It
follows that any attempt to legitimize the people by retreating to a
condition prior to the people is bound to be illegitimate. If the state is
to be a voluntary association of free and equal individuals, one cannot
assume beforehand whose consent is necessary in the inauguration of
the state. To do so is to reinforce what the social contract tradition
once set out to contest, namely that the state is a given rather than a
created entity. It is to place power out of reach of those who
constitute its only legitimate origin.

This gap at the foundation of the state is regularly passed over in
political theory. The primary concern among political theorists has
been, and still is, vertical in nature. The task is assumed to be one of
reconciling the people’s two bodies with one another; the one who
rules and the one who obeys. How this people itself is constituted
remains unexamined. As Frederick Whelan points out, Hobbes,
Locke, and Rousseau, together with most contemporary political
theorists,

begin by presupposing the existence of a community, in the sense of a
collection of individuals residing in a delimited territory, and they
concentrate on the questions of how these persons could agree among
themselves to establish authority, and what form it would take. The proper
method of determining appropriate boundaries is left undiscussed."

The horizontal axis is less discussed than the vertical axis and
therefore more difficult to pin down. To uncover the characteristics of
this axis we will have to explore what hitherto has been left out from
the discussion on the state. Let us do so by reflecting somewhat on the
meaning of the word “constitution”. In this chapter we distinguish
between a horizontal and vertical axis in the conception of the state;
between the constitution of the people, on the one hand, and the
constitution of political authority, on the other. The term constitution
has traditionally been associated with the latter. It has been linked to
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the question of how the people can erect a stable and legitimate
government. In this capacity it has not only been used by political
theorists in their attempt to construct a legitimate state. It has also
influenced the public understanding of contemporary and modern
democracies. We speak of the Swedish or the American constitution,
and mean the written documents of constitutional law. As Hannah
Arendt remarks, the word constitution is equivocal in this sense. It
“means the act of constituting as well as the law or rules of
government that are ‘constituted’”.” It refers both to the act of
founding a constitution, and the founded constitution itself. This
verbal ambiguity is not simply word-play. It corresponds to a central
ambiguity within the social contract tradition itself; the (by now
familiar) question whether the people are the rulers or the ruled. Do
we identify authority with the people, who are the constituent power
behind the constitution? Or, do we identify authority with the
constitution, to which the people are subjects?

Once we change perspective from the vertical to the horizontal
axis, the word constitution gives rise to a different ambiguity. The fact
is that the term constitution has a double significance in this context
as well. The “constitution of the people” can refer both to the act in
which the people is constituted, and the ontological fabric of the
people itself. If the former aspect involves the question of how a
common body of people can be constructed out of a boundless state
of nature, the latter focuses on the significance of the word
“common”. What binds the people together; makes them into a
common and united body? Political theorists writing on legitimacy
have traditionally focused on this last aspect. They have raised the
question of whether we should understand the people in holistic or
atomistic terms—as a united body of people or as a collection of
separate individuals. This distinction lies beneath many discussions
within political theory. The recent debate between liberalism and
communitarianism easily comes to mind.*

In this chapter we are primarily concerned with the former aspect
of the word constitution. The emphasis is not on the ontological
status of the people—on its individualistic or collective premises—but
on its legitimacy. How is the people, the constituent power of political
authority, itself constituted? Like the vertical axis, this horizontal axis
contains an unbridgeable gap. The difference is that whereas the
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vertical gap resides in the link between the people and what stands
above it, the horizontal gap resides in the link between the people and
what comes before it. Let us exemplify with Hobbes’ theory of
Leviathan. In Leviathan, Hobbes sets himself the task of creating
unity out of multiplicity. He constructs the image of a natural
condition of mankind from which to erect a common political order.
Having once postulated a natural condition of mankind, Hobbes must
justify the transition into the political society. He must clarify why,
and how, the state is constituted out of the state of nature. It is
probably Hobbes’ answer to the second question that makes him
stand out in the social contract tradition. In contrast to those theorists
who move from the state of nature into a common people, and then
have this people agree with the ruler, Hobbes moves directly from the
state of nature into the state. The only agreement made in Leviathan
is the one between human beings in the state of nature. By this
agreement a multitude of men transform themselves into a unitary
sovereign.

But we are concerned with the constitution of the people, not
with the constitution of political authority. This leads us onto a
different path. For if, as Hobbes argues, the multitude constitutes the
people, what constitutes the multitude? How does Hobbes go from
postulating a state of nature, which knows of no human boundaries,
to affirming the idea of a circumscribed multitude? Why this group of
individuals, rather than another? Hobbes does not provide us with an
answer to this question. Like most theorists Hobbes’s aim is to justify
the move from the multitude to the state. How the multitude itself
came into being is not part of his investigation. It should be admitted
though that Hobbes briefly touches on the problem—in a passage
preceding the discussion on Leviathan, he writes that “the multitude
sufficient to confide in for our security is not determined by any
certain number but by comparison with the enemy we fear”.” This is
a compelling argument. However, it does not provide us with a
satisfactory answer to our question. For who determines the size of
the multitude sufficient to provide for our security? Who decides on
the proper boundaries of the multitude?

The social contract tradition stands for the idea that the people is
the only legitimate source of power within the state. Once we start
asking questions about the legitimacy of the people itself, however, we
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find ourselves caught up in a regress of self-constitution. In Hobbes’
case, Leviathan is constituted by the multitude, which is constituted
by those who constitute the multitude, and so forth to infinity. The
regress signifies that the individuals who join together to found the
state are unconstitutional at the moment of foundation. They are not
yet “the people”. This gap at the foundation of the state is not a gap
that can be filled in with time. We cannot argue that in due course the
people will catch up with itself. The temporality involved is logical,
not historical. It belongs to the social contract tradition itself.” This
point is worth emphasizing. The temporality of the horizontal axis
must be clearly distinguished from the more familiar problem of time
associated with the vertical axis. The latter has to do with the fact
that the people is an entity in constant flux. It changes over time,
something which confronts political theorists with a difficult problem:
how to found a political order on a people that changes its
composition every now and then (the frequency depends on the size of
the people).

The difference between the vertical and the horizontal axis is best
illustrated by the thoughts and actions of a famous constitutionalist,
Thomas Jefferson. Jefferson, who often counts as one of the main
architects behind the American Declaration of Independence, was
explicitly concerned with the problem of time.” He was troubled by
the fact that the people who found the constitution are not, and
cannot be, the same as the people who obey the constitution. The
reason is that over the course of time a gap arises between rulers and
ruled. While the generation constituting the state may well be said to
rule over themselves, this is not the case with subsequent generations.
They have to live under laws they have not themselves authorized.
The problem discussed by Jefferson is of course not limited to the age
of the American Revolution. It can be seen in all contemporary
democracies. For although we often speak of the people as a static
entity—like the Swedish people or the American people—we actually
refer to something undergoing change. This change in the
composition of the people has haunted every attempt to set up a new
political order. For how is one to secure the stability and continuity of
the political order, given that the very source of this political order—
the people—is changing?
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If most social contract theorists have sought to dispose of this
problem by appealing to some kind of representative device, such as
“the nation”” or the idea of “tacit consent”™, Jefferson offers a
different solution. Like Edmund Burke, one of the great adversaries of
social contract theory, he stresses the importance of time in the
constitution of a legitimate state. In Reflections on the Revolution in
France, Burke criticizes the belief that the state is subject to the will of
the people. The state, he argues, is not manifested in the rational will
of the subject. It is indeed constituted by a contract, but this contract
is historical in nature. It is the outcome of a superior partnership, and
“as the ends of such a partnership cannot be obtained in many
generations, it becomes a partnership not only between those who are
living, but between those who are living, those who are dead and
those who are to be born.”*

However, if Burke sees the problem of time as an invitation to
reflect upon the restorative nature of the state, Jefferson takes it to
confirm its revolutionary nature. In Jefferson’s view, the change in the
composition of the people cannot be subordinated to the smooth
course of historical continuity. One generation of people cannot bind
another. It would, as his ally Thomas Paine points out, be tantamount
to granting some people the right to govern “beyond the grave”.” To
counteract the flow of time, Jefferson and Paine therefore proposed
that each generation should have the ability to start all over again.
Only by way of a recurrent revolution every twenty years can the
authors behind the constitution—the “we” who speak the law—be
identical with its addressees—the “us” who are subject to law. For
“what country can preserve its liberties, if its rulers are not warned
from time to time, that this people preserve the spirit of resistance?
Let them take arms...The tree of liberty must be refreshed, from time
to time, with the blood of patriots and tyrants. It is its natural
manure.””

The proposal put forward by Jefferson and Paine is radical. It
suggests that the constitution should move with rather than against
the times. The constitution should reflect the current composition of
the people, even if this means that traditional power constellations
will have to be replaced by new ones.” For as Jefferson remarks, “no
society can make a perpetual constitution”.” The emphasis on time
notwithstanding, we should recognize that the main concern
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expressed by Jefferson and Paine is vertical in nature. The problem is
that the flow of time causes a change in the composition of the
people, something which undermines the identification between rulers
and ruled. It does not satisfy the criteria of the vertical axis insofar as
it makes the authors of law different from the people obeying the law.

What Jefferson leaves out, however, is his own role in the
inauguration of the American constitution. The fact is that the
founding fathers are not themselves constitutional at the moment of
founding the state. For the founding fathers to count as a legitimate
people they would have to be prior to themselves. They would, as
Rousseau writes, “have to be before the law what they should become
by means of law.”” Unlike the gap between generations, this latter
gap cannot be resolved by means of a new constitution. One cannot
alleviate the problem by having the next generation of people deciding
for themselves, or as Burke suggests, having one generation deciding
for the rest. The reason is that the temporality of the gap resides in
the very act of constitution-making itself. It is logical and not
historical in nature.

This gap has often been regarded as an insoluble problem. If the
gap associated with the vertical axis has been accepted within political
theory, serving—often in an unexamined form—as a logical
background to the question of state legitimacy, the gap associated
with the horizontal axis has been rejected right from the start. It has
been dismissed as irrelevant to the study of the state. In the following
section I will try to prove the opposite by tracing the significance of
the horizontal axis within John Rawls’ liberal model of democracy.

Vertical bias

The social contract tradition does not form a homogenous body of
thought. There are decisive differences between Hobbes, Locke and
Rousseau, both when it comes to the description of the state of nature
and the terms of the social contract. Nevertheless, they share some
basic philosophical premises. The most important is the idea of the
state as a voluntary association of free and equal individuals. By
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retreating to a state of nature, they seek to legitimize the transition
into the state. They share the conviction that the state must fall back
upon an original agreement between free and equal individuals. It is,
as Locke writes, only by virtue of this original compact that “the act
of the majority passes for the act of the whole”.” Rousseau expresses
a similar view. If, he rhetorically asks,

there were no prior convention, where, unless the election were unanimous,
would be the obligation on the minority to submit to the choice of the
majority? How have a hundred men who wish for a master the right to vote
on behalf of ten who do not? The law of majority voting is itself something
established by convention, and presupposes unanimity, on one occasion at
least.”

This necessity to turn back to a prior convention is denied by
contemporary political theorists. If we listen to John Rawls, the
constitution of the people is a historical question. It has no relevance
in the discussion on state legitimacy. As political theorists, we can
simply assume beforehand the political unit within which democracy
should be practiced. We can take the existence of a historically
constituted people for granted. This argument, while formulated as a
critique of the story-bound nature of the social contract tradition, in
fact carries the stories of this tradition to an extreme. When Rawls
writes that the liberal principle of legitimacy takes place within the
confines of a “closed society”® he ties in with an age-old tradition of
vertical thinking within political theory. Indeed, it is precisely because
the horizontal axis has been so successfully repressed in the past that
Rawls does not feel obliged to account for the constitution of the
people. He can dispense with the issue altogether.

But the question is whether Rawls’ theory itself allows for this
assumption of a closed society. Can it be sustained on liberal grounds?
In what follows I will locate the horizontal gap within the liberal
model. I will argue that while the assumption of a circumscribed
people is necessary for Rawls—it is a prerequisite for the construction
of a legitimate political authority—it cannot be justified from within
his own theory. The constitution of the people opens up a gap in the
midst of the liberal model. Many theorists have called attention to
this problem within the liberal model.” They have argued that the
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failure to justify the people points to a tacit assumption of community
within political theory. It indicates that liberal political theory takes
the existence of a pre-political and national community for granted.

Still, this is not the kind of argument I make here. The purpose of
this section is not to show that Rawls must resign to the gap and
admit his reliance on a national community. Quite the opposite. The
purpose is to show that he cannot—in democratic terms—close this
gap. The gap in the constitution of the people, the impossibility of the
people to provide for its own legitimacy, is itself an essential feature of
the liberal model of legitimacy. It cannot be dispensed with unless one
undermines the central tenets of this model itself. Herein lies the
overall significance of the horizontal axis. Needless to say, the work
of Rawls is both rich and complex, and I cannot do justice to this
complexity here. In the following section I will therefore assume a
general familiarity with his work, briefly recalling the main points of
his theory and then focusing on those issues that are relevant for my
purpose.

In Political Liberalism, Rawls discusses the nature of a just and
democratic constitution. “How”, he asks in classical fashion, “is it
possible for there to exist over time a just and stable society of free
and equal citizens, who remain profoundly divided by reasonable
religious, philosophical and moral doctrines?”* If the seminal book A
Theory of Justice was designed to construct universal principles of
justice, Political Liberalism takes the fact of plurality far more
seriously.” According to Rawls, modern society is characterized by a
plurality of different and equally reasonable comprehensive moral and
philosophical doctrines. This diversity of reasonable, but competing,
views indicates that justice cannot be derived from a single
philosophical doctrine. The fact that people disagree about the nature
of the human good means that we must “apply the principle of
toleration to philosophy itself”. We must develop a political
conception of justice, one which is “independent of the opposing and
conflicting philosophical and religious doctrines that citizens
affirm.”* At the same time, however, Rawls is careful to point out
that this conception of justice cannot be wholly independent of
existing moral and philosophical doctrines. It cannot be “externally
imposed”.” On the contrary, we must recognize that for a political
conception of justice to be political, rather than metaphysical, it has
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to be compatible with the various comprehensive doctrines that exist
in society. It must be accepted by the citizens themselves.

To come to terms with this problem Rawls constructs a liberal
principle of legitimacy. He argues that in a democratic and just
regime, the basic principles of society should be such that they can be
accepted by all those who fall within its jurisdiction: “our exercise of
political power is fully proper only when it is exercised in accordance
with a constitution the essentials of which all citizens as free and
equal may reasonably be expected to endorse in the light of principles
and ideals acceptable to their common human reason.”* This liberal
principle of legitimacy requires two different stages of exposition.
Firstly, one needs to construct a political conception of justice that is
free-standing vis-a-vis the different comprehensive doctrines that exist
in society. This is achieved by way of a reflective equilibrium between
the “original position” and the considered convictions held by free
and equal citizens of a well-ordered society. Secondly, and once this is
accomplished, one needs to show that this political conception of
justice can be endorsed by an overlapping consensus comprised of all
the comprehensive moral doctrines that exist in society.

Rawls’ attempt to construct a political conception of justice starts
with a fundamental organizing principle, namely that of society as a
fair system of cooperation between free and equal persons. According
to Rawls, this principle is implicit in the public culture of the
democratic society. In democratic societies, citizens do not view the
political order “as a fixed natural order, or as an institutional
hierarchy justified by religious or aristocratic values.”” They regard
their own society as a cooperative venture, a venture that is guided by
publicly recognized rules that all participants—in their capacity as
free and equal citizens—may reasonably accept. But what are these
publicly recognized rules? How can citizens come to an agreement on
the terms of the social cooperation? Since Rawls starts from within
the idea of a democratic society, the rules of the social cooperation
must be such that all citizens can approve of them. It must be made
under conditions that all citizens can accept as appropriate and fair. In
real life, however, the conditions under which agreements are made
are not always fair. Some people have more bargaining powers than
others. They can carry forth principles of social cooperation that
favour their own conceptions of “the good”. According to Rawls, this
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situation calls for a certain kind of abstraction. To derive a political
conception of justice acceptable to everyone, one needs to find a
position that is independent of the different power relations that exist
in society:

We must find some point of view, removed from and not distorted by the
particular features and circumstances of the all-encompassing background
framework, from which a fair agreement between persons regarded as free
and equal can be reached.®

This is the point where Rawls introduces the original position, and
the idea of a veil of ignorance. The veil of ignorance is a point of view
freed from the inequalities that exist in society. Like the state of
nature, it allows us to detach ourselves from the contingencies that
prevail within our current society. But to Rawls, there is a
fundamental difference between the veil of ignorance and the state of
nature. The difference is that while the state of nature nullifies the
contingencies of society, it does not nullify the contingencies of life
itself. In everyday life people are born into different situations. They
are unequally placed in the distribution of natural and social
advantage, and they have different abilities and disabilities. In Rawls’
view, these social and natural circumstances “are arbitrary from a
moral point of view”.” People are not responsible for the fact that
they are born into one family rather than another, or for the fact that
they are talented or untalented. These characteristics are undeserved,
and as such they should have no bearing on the principles regulating a
just society.

Rawls’ aim is therefore to present a conception of justice that
“generalizes and carries to a higher level of abstraction the familiar
theory of the social contract.”” Behind the veil of ignorance, and
shielded from a knowledge of their varying social and natural gifts,
the parties would not be subject to a distortion of principles arising
from the inequalities prevalent among contracting parties. The parties
lack certain facts about themselves. No one knows his place in society,
his class position or conception of what it means to lead a good life.
Nor does any one know his intelligence or fortune in the distribution
of natural and social assets. Since all parties are similarly situated, and
no one can design principles that favour his own particular good, the
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principles that are chosen in this situation are fair. The fair procedure
of the veil of ignorance ”translates its fairness to the outcome”.” The
contention is that if people are uninformed of the position they will
occupy in society once the veil of ignorance is lifted, it is rational for
them to choose fair principles to regulate the basic structure of
society.”

The original position is introduced to nullify the arbitrariness of
life. It is a standpoint from which to derive fair principles of
cooperation. But what is the status of the original position? Why
should we consent to this position in the first place? According to
Rawls, the original position is not a moral viewpoint that exists over
and above the convictions of people. It springs from within the
democratic society itself. The original position is “set up by you and
me in working out justice as fairness”.” It is a “device of
representation,” something we use in order to construct fair principles
of society. This last point is important. In Rawls’s view, a political
conception of justice cannot fall back upon an independent moral
order. In modern societies, there is a plurality of different and
competing convictions on how to arrange the basic structure of
society. There is not one morality, but many. This means that in
constructing a political conception of justice we must work from both
ends.

On the one hand, we need to abstract from the different moral
and philosophical viewpoints that exist in society. We need to detach
ourselves from the disagreements that (always) accompany a
democratic and pluralistic society. The original position helps us in
doing this. It serves “as a means of public reflection and self-
clarification”.”® On the other hand, we must make sure that the
description of the original position accords with our considered
convictions. It must be free-standing enough to work as a unifying
principle in relation to the variety of views that exist among the
citizens of a democratic society. This working from both ends Rawls
refer to as reflective equilibrium: It is an equilibrium because at last
our principles [derived from the original position] and judgements
coincide; and it is reflective since we know to what principles our
judgements conform and the premises of their derivation.””

Up till now we have described what Rawls refers to as a political
conception of justice. But it is one thing to construct a political
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conception of justice, quite another to show how this conception can
be preserved given the plurality of competing, comprehensive
doctrines that exist in society. Would citizens agree to this principle?
This brings us to the second stage in the exposition of the liberal
principle of legitimacy: the notion of an overlapping consensus.
According to Rawls, social unity cannot rely solely on a political
conception of justice. Once the political conception is constructed,
one needs to assess whether it accords with the moral, philosophical
and religious convictions that exist in society. It must be supported by
an overlapping consensus among the citizens. Each comprehensive
moral doctrine in society should, from its own point of view, be able
to endorse this conception of justice. This notion of overlapping
consensus should not be mistaken for a modus vivendi. Unlike the
case in a so called modus vivendi, the moral doctrines in society do
not need to be balanced against each other. The citizens do not need
to deliberate or bargain with each other. The idea is, as Rawls writes,
that each comprehensive doctrine in society “supports the political
conception for its own sake, or on its own merits.””

In our terms, the liberal principle of legitimacy—which Rawls
refers to as a “dualism” between the political conception of justice
and comprehensive moral doctrines—is vertical in nature.” The main
idea is that the citizens of a democratic society should agree to the
constitution under which they live. They should only obey rules of
their own making. This dualism is, as Rawls is careful to point out,
not a philosophical dualism. It is a political dualism, one which
originates from within a specifically modern democratic culture.” But
if this commitment to the political is able to resolve some of the
problems associated with A Theory of Justice, such as its alleged
universalism, it also—by the same token—exposes Rawls to a new
problem. Unlike the realm of morality, which knows of no human
boundaries, the political realm relies on a circumscribed people. It
calls for a justification of its boundaries. Can Rawls justify the closed
society upon which his liberal principle of legitimacy is based?

The original position plays an important role in the construction
of a legitimate state. It is a device of representation, a standpoint freed
from the circumstances that normally exist in the making of
agreements. Behind the veil of ignorance no one has more bargaining
powers than any other. The parties are endowed with the same
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rational capacities, and they do not know their differences. The only
good they are committed to is a “thin” theory of the good.” This
combination of factors makes it irrelevant to Rawls who places
themselves behind the veil of ignorance. It makes no difference “when
one takes up this viewpoint, or who does so”. The point is that “since
the differences among the parties are unknown to them, and everyone
is equally rational and similarly situated, each is convinced by the
same arguments”. We can, as Rawls writes, “view the choice in the
original position from the standpoint of one person selected at
random”.”

In light of these considerations, it is difficult to see how Rawls
can limit the scope of his enquiry. The ideal concept of the individual
constitutes a point of reference which in itself transcends any idea of a
closed society. In contrast to the agreement in the state of nature, the
agreement in the original position is not entered into by different
parties. It is a “contract” between the rationality and self-interest of a
single individual. This individualistic nature of the original position
indirectly transcends the notion of a closed society. It indicates that
the only boundary that can be derived from the agreement made in
the original position is the one that separates one individual from
another. Indeed, what makes it irrelevant to Rawls who takes up the
original position is also what rules out the possibility of a closed
society. If who we are or when we assume the original position is
irrelevant in the construction of justice, then the scope of justice is
self-evident. It applies to each and everyone in its capacity as a
reasoning individual.

At this point one could object and argue that we have to
distinguish more clearly between the justification and the application
of justice. The universal character of the original position does not
prevent us from limiting its scope. We can simply assume beforehand
which individuals the parties in the original position should identify
with. The justification of justice is, in this way, separate from its
application. But this line of reasoning is problematic. To determine
beforehand the unit to which justice should apply is to introduce
through the backdoor the arbitrariness that is expelled through the
front door. If we listen to Rawls, social and natural circumstances are
arbitrary from a moral point of view. They should have no bearing on
the question of justice. The fact that we hold certain social positions
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in society is not, as Rawls himself writes, “a good reason for us to
propose, or to expect others to accept, a conception of justice that
favours those in this position”." Arguably, this should go for place of
birth as well. Just as I do not deserve being born into a wealthy and
fortunate family, I do not deserve being born into a wealthy and
fortunate society. Place of birth is the outcome of a natural lottery;
arbitrary and unwarranted.

By assuming the existence of a closed society, Rawls does not
only exclude national membership from his discussion of justice, a
decisive factor in the shaping of one’s opportunities to live a good life,
but he also leaves out a more fundamental problem: the flow of time.
The assumption of a closed society indirectly renders the people a
stability it does not itself possess. It makes the people of the
democratic society look neutral, as if the individuals within the
political unit remain the same individuals throughout. But in contrast
to geographical boundaries, which are static by virtue of their non-
human character, we know that the people cannot be grasped in the
present participle.” It is a moving target. Underneath the assumption
of a closed society lies a people that changes whenever a new person
is born—what Hannah Arendt refers to as “inner immigration”*—or
someone passes away. It also changes as a result of migration, of
people moving in and out of the political community. What is worth
noting, however, is that while the composition of the people tacitly
changes in Rawls theory, this is so only with regard to individuals
coming from within the political unit. The assumption of a closed
society indirectly prevents a change of the people from without. How
should we conceive of this distinction between a new member coming
from within the geographical unit and a new member coming from
without? Why is the former automatically included, whereas the latter
is automatically excluded?

Clearly, to insist on this distinction is to differentiate between
people. It is equivalent to neglecting the freedom and equality of
individuals for the benefit of some common good. For what makes
the inborn citizen a legitimate member of society, as opposed to
someone coming from outside, is either birth, descendent or other
considerations connected to a common good. This is the very opposite
of Rawls’ own moral understanding. If we listen to Rawls, it is
essential to take the distinction between persons seriously. One cannot
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sacrifice the freedom and equality of individuals for the sake of some
common good. This means that the apparently “neutral” assumption
of a closed society is far from neutral with regard to Rawls’s own
theory. By stipulating a closed society Rawls does not only make
people responsible for their place of birth, he also limits their
opportunity to change their fate in this regard. By holding that the
citizens enter the society “by birth and leaves it only by death™,
Rawls indirectly rules out free movement across borders.” He tells us
that when it comes to our national status, as opposed to our social
status, we should accept whatever the lottery of nature served up to
us.

The tension between the original position and its application to a
closed society has always provoked much criticism, both among
adversary and sympathetic readers of Rawls. Why should an
agreement entered into under ideal conditions have any bearing on
the actual conditions of justice?” If we listen to Rawls, this question is
misconstrued. What the critics fail to acknowledge is that the setting
up of the original position is an activity internal to the democratic
society.” The aforementioned tension between the individualistic
nature of the original position and its application to a closed society is
an illusion caused by not seeing the original position as a device of
representation. It is something we use to work out what we—here and
now—regard as fair conditions in the construction of justice. But this
answer immediately begs a further question. For how is this “we”
that is supposed to work out the fair terms of social cooperation
established? Who determines the boundaries of this closed society?

The assertion that the original position is an ideal position
existing iz society does not in itself justify the idea of a closed society.
The project of justification does not end with this assumption. The
fact is that the internal, indeed democratic, standpoint put forward by
Rawls does not permit him to determine the boundaries of his own
thought. To argue that the citizens of a well-ordered society are the
ones who should consent to the boundaries of the democratic society
is to presuppose who counts as a citizen, and who does not. However,
since we start from within the idea of a democratic society—a society
in which human beings regard each other as free and equal—and
since we do not accept that the conditions under which the principles
of justice are worked out are biased or unfair, this notion of a
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preconceived political unit is bound to be unacceptable. As citizens
concerned, not only with justice but with the conditions under which
the principles of justice are to be determined, we are prone to push
the question one step further. For why should we accept the
community in which we live simply because we were born into it?
What if I am not satisfied with this understanding of the people?
What if I think that the present boundaries of the people privilege
some people at the expense of others? Am I not then, as a free and
equal citizen, entitled to ask for its legitimacy?

Despite Rawls’ claim to the contrary, the democratic process does
not come to a close by means of a preconceived society of free and
equal individuals. The gap in the constitution of the people is itself an
integral part of the liberal-democratic framework. It continues to
trouble the democratic mind.*

Politics and history

John Rawls struggles with a fundamental political problem: how to
find a device by which to make the people rule over itself. If previous
societies could fall back upon a comprehensive moral doctrine to
confer legitimacy upon the state, Rawls is convinced that any
contemporary theory of legitimacy must take the pluralism of the
modern secular society into account. A workable conception of justice
must, as he writes, “allow for a diversity of doctrines and the plurality
of conflicting, and indeed incommensurable, conceptions of the good
affirmed by the members of existing democratic societies.”" It must be
political, not metaphysical. With this commitment to the “political”,
one would think that Rawls would be interested in knowing how the
people is established. The constitution of the people is itself a political
question, one which has to be pursued under conditions of plurality. It
is perhaps the most urgent political question since it determines who
should have the power to establish or disestablish political power.
Despite his explicit concern with politics, however, Rawls does not
think of this question as political. If his forerunners sought to
legitimize the people by means of a pre-political state of nature, Rawls
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seeks to undo its legitimacy by assuming a pre-political and
historically constituted people. He argues that in the absence of a
democratic resolution to the boundaries of the people, we simply have
no choice but to accept the political unit in which we happen to live.
For

not every generation is called upon ...to give itself a new and just
constitution. Whether a generation can do this is determined not by itself
alone but by a society’s history: that the founders of 1787-91 could be the
founders was not determined solely by them but by the course of history up
until that time. In this sense, those already living in a just constitutional
regime cannot found a just constitution, but they can fully reflect on it,
endorse it, and so freely execute it in all ways necessary.”

Rawls is not alone in making this argument. In recent years political
theory has witnessed a revival of history in the conception of politics.
When confronted with the boundaries of the people, many political
theorists abandon their allegiance to politics. They argue that while
the constitution of political authority belongs to the realm of
democracy, the constitution of the people is a historical question. It
has no relevance for the study of legitimacy. How a democratic state
is established is one thing, how it proceeds after that another.”
Habermas, for one, embraces this view. In a recent article on
constitutionalism he argues that the foundation of democracy is a
question that “resolves itself in the dimension of historical time”.”
Rather than bringing the infinite regress in the constitution of the
people to a halt, which in Habermas’s view would lead to moral
realism, we should

understand the regress itself as the understandable expression of the future-
oriented character, or openness, of the democratic constitution: in my view,
a constitution that is democratic—not just in its content but also according
to its source of legitimation—is a tradition-building project with a clearly
marked beginning in time. All the later generations have the task of
actualizing the still-untapped normative substance of the system of rights
laid down in the original document of the constitution.”

However, to alleviate the gap in the constitution of the people by
means of history is less simple than contemporary theorists might lead
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us to think. The problem is that the presumed foundation of
democracy itself is caught up in an infinite regress. The people who
write the original documents of the constitution—be it the founding
fathers of the American constitution, the constitutional
revolutionaries of the French revolution, or indeed, the contemporary
founders of the European constitution—are not immune to the gap in
the constitution of the people. They are themselves trapped in an
infinite regress in their attempt to create a democratic constitution.
History, therefore, does not put an end to the regress at the
foundation of the state. The regress is, precisely as the term itself
states, infinite. It continues beyond history.

What the appeal to history overlooks is the political nature of
the problem under consideration. The constitution of the people is
itself part of the democratic framework. It is subjected to a plurality
of different views and opinions. To dismiss the constitution of the
people as a historical question is to give in, not as most theorists
would have it, to the arbitrariness of history, but to one of the most
pressing political concerns of our time. For although the constitution
of the people may appear to have been satisfactorily resolved by
history, it is in fact a matter of continuing controversy in the present.
To some people the community in which they live is acceptable, to
others it is not. The failure to take this into account is noteworthy. As
Bernard Yack remarks,

[r]esignation to the contingencies of history does not at all fit with the
rhetoric of popular sovereignty. Yet, in effect, that is what many liberal
democratic theorists seem to demand from peoples uncomfortable with the
shape of their communities: that they should accept whatever potential
injustices history has served up to them with the boundaries of states so that
we can all get on with the task of establishing liberal democratic forms of
government. That this advice almost invariably comes from people who are
quite comfortable and unexposed within the given boundaries of states,
people who, in effect, are happy with the partners they were given when the
music stopped playing at the dance of history, makes it harder to accept
than it would otherwise be.”

The unwillingness to recognize the horizontal axis does not only work
against central premises within the liberal model, such as the respect
for freedom and equality. It also raises a more profound theoretical
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question. For given that both the vertical and the horizontal axes
contain an unbridgeable gap, why do theorists within the social
contract tradition prefer to regard the latter as an “insoluble”
problem? What makes the vertical gap less problematic than the
horizontal gap?

The an-archical turn

The social contract tradition is based on a famous story. This story
tells us that in the dawn of history human beings lived in a state of
nature. They soon came to realize that in this state of nature—a state
in which everyone is free to pursue their own ends—no one is free.
Everyone is an enemy to everyone. As a remedy to this natural
condition of mankind, human beings decide to get together to form a
common political society. They create a political order governed by
right (Locke), not might. This story of the social contract has been
repeated many times. It has been passed on in different forms, and for
different reasons. But despite its central position in the history of
modern political thought, not to mention its powerful rebirth through
a contemporary theorist such as Rawls, we are told only half the
story. When writing on the legitimacy of the state, most theorists take
it for granted that they deal with the constitution of a legitimate
political authority. There is silence on a prior question, that of
constituting a legitimate people.

This silence has, not surprisingly, made the social contract
tradition susceptible to some heavy critique. From a conservative
perspective, the impossibility of the people to account for its own
composition testifies to the supremacy of history over philosophy.
Contrary to what is assumed within social contract theory, it confirms
that people do not make their own history. The idea of a state of
nature is philosophical nonsense. The people cannot, phoenix-like,
give birth to itself. It cannot renew itself from out of its own sources.
All human beings the world has ever seen are born under
governments that they themselves have not consented to. They are
born as subjects. How, one might ask, can these subjects bestow on
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others a power they do not themselves possess?” Contemporary
political theorists have had difficulties in standing up to this critique.
When confronted with the problem they usually resign to the
contingencies of history. In so doing, they ironically reiterate the
conservative critique against popular rule. Indirectly and unwillingly,
they lend support to the idea that the people is the outcome rather
than the source of human history. But the question is whether this
resignation to history is warranted.

By neglecting the horizontal axis, theorists of the social contract
tradition have not only made themselves liable to powerful criticism.
They have also deprived themselves of an adequate understanding of
their own radical underpinnings. If social contract theory is
introduced as an attempt to break the course of history—as a device
by which to begin anew—it paradoxically generates a beginning that
falls in between the distinction between facts and norms. The
horizontal axis does not fit into any of the categories by which we
ordinarily approach the modern state. It can neither be grasped in
normative terms, by the retreat to a fictional state of nature, nor in
historical-descriptive terms, through the actual course of history. The
horizontal axis calls forth an altogether different logic. If the vertical
axis falls back upon a spatial and monistic logic, the horizontal axis
falls back upon a temporal and pluralistic logic.

The spatial and monistic logic of the vertical axis converges in
the idea of the sovereign subject. The term “spatial” implies that there
exists a circumscribed group of individuals prior to the inauguration
of the state. The individuals are already there, ready to take on the
task of constructing a legitimate political authority. They signify a
given site of legitimacy. These individuals—you and me assuming the
position of the state of nature—are imagined as the locus of all
popular power. They constitute the ultimate source of legitimacy
within the state. In the horizontal axis, however, it is precisely this
assumption of “being there” that is called into question. Legitimacy
is not anchored in a pre-existent group of individuals. It resides in the
very moment of its constitution. The horizontal axis is temporally
informed. It signifies a moment rather than a site of legitimacy.

The vertical and the horizontal axis do not only differ with
regard to the logic of space and time. They also differ with respect to
the emphasis they put on the “self” and the “other” in the conception
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of the state. The vertical axis contains what I would describe as a
monistic understanding of legitimacy. It takes for granted that
legitimacy is a bending back towards the self. It begins with the self
and ends with the self.” In order for the state to be legitimate, there
must be a direct link between the subject imagining the state of
nature, the agreement in the state of nature, and the political structure
of the state itself. The individuals who gather together to construct
the state must be the same as the ones having to obey the state once it
has been constructed. No leakage from this self-to-self relationship is
allowed. Indeed, there can be no other within the vertical
framework.” For insofar as legitimacy is equated with political
authority—with a division between rulers and ruled—any exception
from the idea of self-rule will be equated with oppression. The person
who is exempted from the original contract is either situated above
the law (without having a corresponding obligation to obey the law)
or he/she is situated under the law (without having a corresponding
right to change the law).

Neither scenario is satisfactory from the standpoint of the
vertical axis. It either amounts to a situation in which a group of
people rules over others, which of course is unacceptable, or to the
mirror situation of a group of people being subjected to others, which
remains unacceptable for the same reason. In both cases the presence
of the other undermines the legitimacy of the state. It brings
heteronomy into the unity of the state, something which in the matrix
of the vertical logic is equivalent to a restoration of authoritarian rule.
It violates the identification between rulers and ruled.” Taking this
into consideration, we should recognize that the logic of the vertical
axis is exclusively self-oriented. In order to speak of a legitimate state
the citizens must, in Rawls’s terms, be “self-contained”.” They must
contain their own means of justification.

Interestingly enough, it is precisely this notion of a solid self-to-
self relationship that is contested in the horizontal axis. From a
horizontal perspective, the legitimacy of the state cannot be grasped in
monistic terms. If legitimacy occurs in the transition from plurality to
unity, it cannot be immanent to the self. Legitimacy only comes to
pass in the relationship with the other. It is pluralistic in nature.
Indeed, if the presence of the other jeopardizes the legitimacy of the
state in the vertical axis—producing an asymmetry between the ones
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who rule and the ones who obey—it has a quite different status in the
horizontal axis. The motivating force behind the horizontal axis is to
show that the state falls back upon an initial plurality of free and
equal individuals. Without this prior moment of plurality, the state
would no longer be perceived as a voluntary association of free and
equal individuals. It would be a given rather than a created unity,
something which in the matrix of the horizontal logic is equivalent to
a restoration of authoritarian rule. This suggests that while the
vertical axis builds on a monistic conception of legitimacy—it begins
with the self and ends with the self—the horizontal axis builds on a
pluralistic conception of legitimacy. The other is not conceived of as
an impediment to the construction of a legitimate state. On the
contrary, it is a prerequisite for its legitimacy.

In the social contract tradition, legitimacy is normally associated
with the vertical axis. For the state to be legitimate, citizens must be
above themselves and identical with themselves at the same time.
They must be both authors and addressees of political authority. This
gap in the constitution of political authority has never prevented
political theorists from bestowing legitimacy upon the state. On the
contrary, one has sought to deal with the problem in the best way
possible. Theoretical devices have been developed—such as the idea of
Leviathan, tacit consent, the general will or the original position—to
come to terms with it. The vertical gap has served as a kind of
background assumption to the whole discussion on the state. It has
been accepted as the cardinal question of politics: how can free and
equal individuals rule over themselves?

This acceptance does not extend to the horizontal axis. If the
vertical gap is a brainteaser, something to reflect upon and speculate
about, then the horizontal gap is rejected right from the start. It is not
perceived as a viable problem. Suddenly, the language of political
theory gives way to the language of history, arbitrariness and
contingency. Why is that? Why has it become so natural, even
uncontroversial, to rule out the horizontal axis from the discussion on
the state? Given that both the vertical and the horizontal axis contain
an unbridgeable gap, why do we accept the former and reject the
latter? The answer, [ suggest, must be sought in the logic
underpinning the vertical and the horizontal axis. It has to do with
the mind-set from which we read the horizontal gap.
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Let us briefly recapitulate the horizontal gap. In the social
contract tradition, the sovereign subject is taken to be the starting
point of the political enterprise. The state of nature is perceived as an
imagined position— a “what if...”—by which to justify the transition
into the state. But while the sovereign subject is capable of imagining
such a state of nature, it cannot itself account for the transition into
the state. The attempt to justify the move from the boundless state of
nature to the boundaries of the state leads to the path of an infinite
regress. It escapes the reach of the sovereign subject. This regress at
the foundation of the state is a fact. But facts are seldom equivocal.
The horizontal gap can be read quite differently, all depending on
whether we fall back upon a vertical or horizontal logic.

From a vertical perspective, the regress at the foundation of the
state confirms the spatial and monistic status of the self. The failure of
the sovereign subject to justify the transition into the state is taken to
indicate that it is impossible to transcend the boundaries of the self.
Indeed, it demonstrates that nothing ever evades the experience of the
self. Any attempt to transcend the domain of the self—to find a
position outside of the self—is bound to be (not only impossible, but)
illegitimate. It makes the subject dependent on forces which are not of
its own making. This reading lies behind the widespread resignation
to history among political theorists. By falling back upon a vertical
logic, many theorists indirectly assume that what falls outside the
scope of the self, falls outside the scope of a legitimate state. It is by
definition excluded from the political realm.

Is there another way to make sense of the gap at the foundation
of the state? Once we acknowledge the temporal and pluralistic logic
of the horizontal axis, the failure of the sovereign subject to justify the
transition into the state is given a new significance. The point of the
gap is not that we cannot escape the experience of the self. The point
is that we cannot escape the experience of the other. From a
horizontal perspective, the gap at the foundation of the state calls the
spatial and self-orientated logic of the vertical axis itself into question.
The temporal and pluralistic logic inherent in this move displaces the
sovereign subject as the proper starting point in the conception of the
state. It opens up the sovereign subject to something which is at once
prior to and different from itself.
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My suggestion is that we follow out the temporal and pluralistic
logic of this move from the realm of the sovereign subject into the
world of human affairs. In so doing, the preconceived idea of the
anarchical state of nature is replaced by a different kind of anarchy.
The anarchical foundation of the modern state turns from being an
innate idea of the sovereign subject to being a decentralized and
irreducible moment in the encounter with the other. It becomes part
of everyday life within the state—as an an-archical moment in the
encounter with the other. In the remaining chapters we will explore
the significance of this an-archical turn for the conception of the state.
In the third chapter, we will make use of the horizontal logic to
replace the sovereign subject with the responsive subject. In the fourth
chapter, we will revisit the criteria of the horizontal axis from the
perspective of this responsive subject. The aim is to show that
freedom is negative in character—a freedom from responsive
subjectivity. In the fifth chapter, we will finally spell out the
implications of this rereading of subjectivity and freedom for the
overall conception of legitimacy.
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3
RESPONSIVE SUBJECTIVITY

Introduction

The social contract tradition sets out from the idea of a sovereign
subject. This subject is free and rational enough to detach from its
position within the state. It is capable of retreating to a more
primordial standpoint—the state of nature—to assess the legitimacy
of the state. The question raised in this state of nature is considered to
be the most fundamental political question of all: Why a state? Why
not anarchy? In the present chapter I will challenge this account of the
subject within the social contract tradition. By exploring the
pluralistic and temporal logic of an-archy, I shall gradually displace
the sovereign subject with the responsive subject, the anarchical
question with the an-archical response.

In this respect I will follow in the footsteps of Emmanuel Levinas.
In his writings on ethics, Levinas constantly returns to the account of
human nature within the social contract tradition."' It is, as he writes
in a suggestive passage,

extremely important to know if society in the current sense of the term is the
result of a limitation of the principle that men are predators of one another,
or if to the contrary it results from the limitation of the principle that men
are for one another. Does the social, with its institutions, universal forms
and laws, result from limiting the consequences of the war between men, or
from limiting the infinity which opens in the ethical relationship of man to
man?*

The critique levelled against the social contract tradition is indirect yet
at the same time uncompromising. ®* Unlike Hobbes, who argues that
the human subject is a self-preserving creature, always inclined to
conflict and competition, Levinas emphasizes the responsivity of the
subject.’ He insists that the human subject cannot be understood as a
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self-enclosed being. It is not primarily by and for itself. The subject is
a passivity constituted in response to the other. It only exists by and
for the other. The central thrust of this chapter lies in my attempt to
highlight two crucial elements in this formation of subjectivity: the
constitution of subjectivity as exposure to an-archy, and the
significance of this constitution in terms of responsivity.

The argument proceeds in three steps. In the first part I shall
describe the move from anarchy to an-archy, with particular focus on
the pluralistic logic of the an-archical encounter with the other. The
point is to show that the plurality of the modern state springs from
the otherness of the other, from what cannot be grasped from within
the horizon of a single and sovereign subject. In the second part I shall
take this argument one step further by specifying an-archy as a
plurality of time. The contention is that the subject only comes to pass
in a diachronic relationship with the other. It responds to what comes
before it. In the third and final part I shall spell out the significance of
this an-archical response for the understanding of subjectivity. Among
other things, I explicate the idea of answer or response. What does it
mean to be responsive? To whom is the subject responsive?

From anarchy to an-archy

Social contract theory is primarily a theory regarding human nature.
The hypothesis of a state of nature signifies that there is an essence to
the human subject, a way to make sense of humanity distinct from the
contingencies and interactions of social life. In the words of David
Gauthier, the social contract tradition presupposes that human beings
“can be understood apart from society”. The notion of a pre-political
and anarchical state of nature points to a conceptual priority between
humans in their natural and societal condition. It implies that
everything that defines human beings exists prior to their interaction
with others: “The fundamental characteristics of men are not
products of their social existence...man is social because he is human,
not human because he is social.” Indeed, if human beings were social
creatures there would be no need for a contract in the first place. The
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social contract “is required only by men who are not inherently
sociable.”

The problem arises the moment these men of nature are to
legitimize the transition into society. The fact is that the move from
the state of nature to the state escapes the horizon of a single and
separate subject. The temporal and pluralistic logic underpinning this
move signifies that the foundation of the state is a societal matter all
through. It takes place in the encounter with the other. The state does
not emanate from the pre-political and anarchical position of the state
of nature. It emanates from an-archy, the decentralized and
irreducible moment in the everyday encounter with the other.

What, then, is an-archy? In its Greek usage, anarchy means
without power, foundation or beginning. It is the opposite of arche,
which is linked to the practice of rule, or principle. In social contract
theory, anarchy is given a specific connotation. It is interpreted as the
absence of statehood. Anarchy stands for the reverse side of the
sovereign state, a condition devoid of effective state power.’ But if the
anarchical state of nature in this way signifies a powerlessness of the
state, it does not signify a powerlessness of the subject. The state of
nature is itself a position of sovereignty. It is a standpoint of reason
from which to justify the inception of the state. The state of nature,
and the anarchical question posed thereby, is the supreme instance of
all political power. It signals that the human subject has it in its power
to say “yes” or “no” to the authority of the state. Anarchy is what
empowers the subject to empower the state.

If we listen to Levinas, however, anarchy has a far more radical
connotation. “Anarchy”, he writes, “cannot be sovereign, like an
arche”. Disorder has an “irreducible meaning”. It is a “refusal of
synthesis”.” If the social contract tradition makes anarchy into a
preconceived condition of the sovereign subject, Levinas’ notion of
an-archy’ thus extends to the furthest possible point. It signifies a
powerlessness of the sovereign subject itself. When Levinas speaks of
an-archy he is not referring to a pre-conceived plurality of free and
equal individuals, nor is he thinking of disorder as opposed to order.
An-archy signifies what is absolutely other. It questions the unity of
the thinking subject itself.

To grasp the pluralistic nature of an-archy, it is necessary to
enquire into Levinas’ understanding of self and other” In all his
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works, Levinas has sought to demonstrate that modern political
thought has cultivated a suppression of the other. With its emphasis
on the sovereign subject, it has reduced the other to the all-embracing
gaze of a transcendental ego, an I, the Same."” It has practiced a
monistic thinking, not taking pluralism and heteronomy seriously.
The reduction of all experiences to experiences between man and
himself has indirectly subjugated the other to the self. In Levinas’
view, this reduction of the other to the self is characteristic for human
knowledge. “Knowledge”, he writes, “has always been interpreted as
assimilation. Even the most surprising discoveries end by being
absorbed, comprehended, with all that there is of “prehending” in
“comprehending””" Knowing is a reduction of the foreign to the
familiar, of what is other to the self. This means that as long as the
subject contains its own means of comprehension, then nothing can
interrupt it. It is ahead of everything. Everything it encounters is
already perceived and comprehended, reduced to the gaze of a single
and sovereign subject.

Levinas takes this insight to its logical consequences. He argues
that if plurality designates a relationship between self and other, the
relationship with the other cannot be described in terms of
knowledge. Plurality must originate from a realm beyond the
sovereign subject. It must be truly other to oneself. Or as Levinas
vigorously puts it:

There is in knowledge, in the final account, an impossibility of escaping the
self; hence sociality cannot have the same structure as knowledge.”

(emphasis added)

It is against the backdrop of this insight that one should understand
Levinas’ descriptions of the other.” The other comes from
“nowhere”." It is not comprehended but constitutes more of a
“weight””. It is an-archical in the sense that it surpasses all
knowledge and yet slips into me “like a thief” in the night.” In short,
if knowing is a reduction of the other to myself the Levinasian other is
what remains other. It marks the end of my knowledge. The otherness
of the other occupies a site which cannot be possessed, embraced or
located by me. It resists the unity of the thinking subject. Thus it
follows that whenever I take my perception or representation of the
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other as the other, I have denied the other human being its
“otherness”. The other is no longer a human being in its own right
but subjected to my knowledge of him/her. My knowledge of—or
power (pouvoir) over—the other has refrained me from a real contact.
To Levinas, this reduction of the other to myself is a violence insofar
as it denies the other human being its own separate existence. It does
not take seriously the plurality of the human condition.

Levinas, of course, does not deny that knowledge makes up an
important aspect of human life. The point he makes is that the an-
archical relationship with the other precedes our knowledge of the
other. It gives human knowledge its orientation.” We are not first
thinking subjects, and then social beings. Sociality, or in our terms,
plurality resists human knowledge. This explains the impossibility of
the sovereign subject to account for the transition into the state. As
long as we start out from the sovereign subject, its faculty of reason
will work against the an-archical relationship with the other. It will
reduce the other to the horizon of the self, and thereby undermine the
plurality of the social contract tradition.

Now, Levinas’ chief concern is to show that there is a moment in
the relationship between self and other that does not reduce the other
to the self, a moment that preserves the other as other. This presents
him with a difficult task. He must describe the an-archical
relationship between self and other in a way that preserves their
separation. This “unrelating” relationship with the other primarily
comes about in two ways: in facing and speaking.

The face lies at the centre of Levinas’ thought. But while human
beings facing each other must be regarded as a simple and ordinary
event, Levinas’ notion of the face is far from simple. It both explicitly
refers to, and transcends the human face. It refers to the human face
since it is only in a real encounter with the other that the an-archical
relationship takes place. It is in the nature of an-archy that it cannot
be comprehended beforehand, as part of my knowledge. The other
can never be someone I simply imagine is there—as an alter ego. A
real encounter is necessary. Still, the face is not what I see when I look
at the other person. For although I can note the other person’s
features, such as the colour of their eyes, and the shape of their
mouth, this is not what Levinas refers to when he speaks of the face.
The face of the other is not given to me as a product of my
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knowledge. It comes to the fore from without, from a domain that
surpasses my powers: “The way in which the other presents himself,
exceeding the idea of the other in me, we name face.”" In this respect,
it does not matter who faces me, or why. The face speaks to me in
either case. The face is not what I see but rather what happens when
the other faces me. It interrupts and disturbs my position in the
world.

This point may be illustrated by way of a simple example. Before
going to a party, I sometimes try to picture the people attending it.
Who are they? Are they nice? Perhaps out of curiosity (or insecurity) I
form these images to myself. What happens though is that the people,
both the people I know and those I do not know, never correspond to
the image I have. Meeting the persons in real life I am no longer sure
of myself. It was much easier to comprehend and make sense of these
persons when they were not themselves around. Although trivial, this
example illustrates how the face, rather than confirming our
understanding of the world, calls it into question. It marks the end of
my powers. Other human beings have a tendency to surpass our
capacity of representation. They overflow every idea we can have of
them."” This characteristic of the face constitutes an essential aspect of
the an-archy, and we will have reason to come back to it below. On
the one hand, the face refers to the real other human being standing
before me. An-archy only takes place in a face-to-face relationship.
On the other hand, it does not matter who this person is. The other
human being is de-personalized. It is precisely the unknowability of
the other that brings about a real contact.

In Levinas’ later works, the an-archical encounter with the other
is expressed in linguistic terms.” Unlike the social contract tradition,
which assumes that the human subject can be understood apart from
society—“man is social because he is human, not human because he is
social’—many political theorists today reverse the order between
nature and society. They regard the existence of a common language
as the primary source of social integration. An important work in this
respect is Habermas’ theory of communicative reason. The gist of
Habermas’ work lies in his attempt to reformulate the social contract
in discourse-theoretical terms.” Social integration does not spring
from a deliberate contract between free and equal individuals. It is
already at work in the ordinary and communicative practices of the
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life-world. To reach an understanding with one another about
something in the world, human beings must presuppose “a common
(or translatable) language.”” They must be able to say “yes” and
“no”. They must know when they agree, and when they disagree.
Without the presupposition that linguistic expressions reflect identical
meanings—that there is a common ground in language—social
integration would be impossible. Even as counterfactual, this
presupposition holds true. The reason is that any attempt to question
this notion of a common and translatable language will be caught up
in a performative contradiction. It must presuppose it in the very
attempt to deny it. But does social integration always fall back upon a
common ground? Is social integration simply a matter of reaching
agreement or disagreement?”

According to Levinas, sociality is not exhausted in
communication. Language is not wholly transparent. There is a
moment in discourse that does not aim towards mutual
understanding, a moment that does not aim whatsoever. This moment
is a saying as opposed to a said. In Levinas’ view, modern philosophy
has traditionally been concerned with the latter. It has focused on
statements and propositions about knowledge, being or language
itself. The speaking subject—the ego—has an intention to speak, and
then formulates thoughts into words. But language is not only a
production of meaning, or a matter of passing on information. It does
not only refer to intentional meanings, a linguistic grammar or the
actual words that are pronounced—what is said. Language is also an
openness to another human being, a saying. This moment of saying is
“communication, but as a condition for all communication, as
exposure.””

Like the face, saying is an-archical insofar as it cannot be reduced
to the contents of what is said. At the moment of saying it does not
matter if the words that are spoken are nonsensical. Saying is not a
modality of cognition. It does not originate with the one who speaks.
Before the subject speaks it must address the other, and before doing
so it is exposed to the other. Saying is therefore prior to intention. At
the moment of saying the faculty of reason that normally makes me
comprehend or understand the other—as this or that—has not yet
appeared on the scene. The self is addressed from without, from a
domain that surpasses its knowledge.” Saying, as Alphonso Lingis
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writes, “is an openness opened by the outside.”” It is prior to any
negative or affirmative proposition on my part. Levinas is not alone
in trying to capture this an-archical moment of language. Maurice
Blanchot, with whom Levinas had an ongoing conversation, uses the
term “interruption” to denote this plural moment in language.” He
calls attention to the fact that language is not only a dialectical
experience, an interruption for the sake of understanding. It also
entails an interruption that cannot be brought into the oppositional
logic of “yes” and “no”. This interruption is

a speech that, non-unifying, is no longer context with being a passage or a
bridge—a non-pontificating speech capable of clearing the two shores
separated by the abyss, but without filling in the abyss or reuniting its
shores: a speech without reference to unity.”

The an-archical moment of language—the moment of saying or
interruption—can perhaps be likened with what happens when you
are first introduced to another person. How many times is one
introduced to someone, only in the next instance to have forgotten the
other person’s name? One is so preoccupied with speaking to the
other that what is actually said is of secondary importance. What
matters is the exposure to the other. C.F. Alford illustrates this
moment of interruption with an example closer to Levinas’ own
descriptions, the opening of a door.” Levinas often uses the metaphor
of open and closed to describe the moment of saying. Let us therefore
recapitulate Alford’s example: You sit in your apartment, writing on
your latest project (say, on the significance of Levinas’ ethics) and
suddenly the doorbell rings. When you walk to the door you are still
thinking about your own project and doings. You are still in your
own world, a world which is controlled and inhabited by yourself.
Opening the door it takes a moment before you recognize your
neighbour upstairs. As soon as you recognize him you start chatting,
talking about the weather and the specific matter that brought your
neighbour to your door. What Levinas invites us to do, Alford writes,
is to recapitulate the moment when you were first confronted with the
other person, before recognizing him as your neighbour. What
happens in this fracture of time? What do you experience?

What you experience, in our terminology, is an-archy. In this
moment you are no longer in control. You are exposed to the other,
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powerless and naked. The other human being standing before you
resists your power (pouvoir) to make him part of yourself and your
world. He interrupts your being in the world. This interruption is not
deliberate or foreseen on the part of your neighbour. Indeed, it does
not matter what his intentions are. The point is that the very
appearance of the other human being calls your world into question.
It opens up a hole in your consciousness. When you open the door
you encounter the other in an unmediated fashion. Your power to
comprehend and make sense of the other human being has not yet
appeared on the scene. This unmediated moment of language—
saying—is often overlooked among political theorists. Yet, to Levinas,
it is what renders discourse possible in the first place. Without the
exposure to the other there would be neither meaning nor utterance.
For whereas language is inherited meaning, language itself does not
speak.”

Understood in this way, saying is a mode of contact taking place
in proximity. We do not need to make a detour through our language
capacity, or our capacity of reason, to meet the other human being.
The other is “closer than we think”. The notion of proximity easily
gives rise to confusion. In political philosophy, proximity is often
associated with communitarianism and its critique of universal
reason. Proximity and distance correlate with the familiar distinction
between the particular and the universal, the temporal and the
timeless. But the notion of proximity described here differs radically
from this way of understanding the term. Proximity—although
referring to a here and now—is not equivalent to commonality. It
does not refer to what a “we” have in common. Quite the opposite,
proximity is what preserves the separation between the self and the
other. It prevents me from reducing the other to myself. In this
respect, proximity does not only guarantee the separation between
self and other. It also—by the same token—separates the sovereign
subject from itself. In encountering the other, the self-orientated
disposition of the sovereign subject is interrupted.

Proximity is also what informs Blanchot’s distinction between
speaking fo and speaking of a friend. According to Blanchot, the
friend can never be someone I imagine is there, as an alter ego. It is
only by speaking to the other that one can preserve the separation
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that is necessary for an inter-subjective relationship among friends to
take place:

We must give up trying to know those to whom we are linked by something
essential, by this I mean we must greet them in the relation with the
unknown in which they greet us as well, in our estrangement. Friendship...
does not allow us to speak of our friends but only to speak to them, not to
make of them a topic of conversations (or essays), but the movement of
understanding in which, speaking to us, they reserve, even on the most
familiar terms, an infinite distance, the fundamental separation on the basis
of which what separates becomes relation.”

It should be clear by now that the an-archical relationship is not a
relationship in the ordinary sense of the term. The self and the other
do not share a common ground. They are not with each other, sharing
an identity of some kind. Nor are they opposed to each other. When
we argue that the other is opposed to the self we have a privileged or
objective view from which to compare things. The opposition
between self and other “is reunited under one gaze, and the absolute
distance that separates them filled in.”” The other is not absolutely
other, but negatively attached to the sovereign subject. This is not
what Levinas has in mind. Radical separation, he writes, “means
precisely that it is impossible to place oneself outside of the
correlation between the same and the other”.” This is why we reserve
the word an-archy for the relationship with the other. It designates the
unmediated experience of the other. Instead of confirming the power
of the sovereign subject, an-archy breaks with it. It turns the sovereign
subject inside out.

A relation without relation

The foundational moment of the social contract tradition resides in
the transition from the state of nature to the state. This moment
signifies a radical break; between nature and society, disorder and
order, plurality and unity, not to mention a break between war and
peace. The presupposition is that anarchy and statehood are two
different aspects of human life. The anarchical condition of mankind
is one thing, the condition of statehood another. At the same time, the
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social contract tradition stipulates that the move from the state of
nature to the state must be immanent to the self. This is taken to be
the very criteria of a legitimate state, that there is an uninterrupted
link between the state of nature and the state (see previous chapter).

This is also our point: There is no significant break between
anarchy and statehood within the social contract tradition. The state
of nature is no different from the nature of the state. They are both
reduced to the gaze of a single and sovereign subject. Unlike the break
from anarchy to statehood, which in this way assumes the prior
existence of a sovereign subject, an-archy signals a far more radical
interruption. It breaks with the sovereign subject itself. An-archy is a
non-foundation, an irreducible moment in the everyday encounter
with the other. It is pluralistic in its refusal to amalgamate into a
single consciousness.

Still, this notion of an-archy is not easy to comprehend. It leaves
us with a strange notion of intersubjectivity, what Levinas calls “a
relation without relation”.” The problem is that the relationship with
the other only can be understood by way of an absolute separation. In
order to preserve the otherness of the other we need, in Blanchot’s
words, “to cease thinking solely with a view to unity”.” We need to
describe the relationship between self and other in a way which
preserves their separation. This is not an easy task. It raises many
questions. How can something be separated and still related? Does
not a relationship require the existence of a common ground?
Moreover, how do we recognize the other as other? Is it not in the
nature of a relationship that it makes the other familiar to me?
Finally, and most importantly, how do we preserve the saying—what
cannot be articulated—in the said? Do we not undermine the
otherness of the other in our very attempt to describe the other? 1
believe these are all important questions, and I will try to deal with
each separately.

The first issue concerns the meaning of inter-subjectivity. Many
theorists would probably agree that inter-subjectivity requires the
existence of two separate subjects. It is in the nature of a meeting that
the subjects meet across difference. If the subjects were to lose their
difference in the process we could not plausibly speak of an inter-
subjective relationship. Yet, most theorists would add that the subjects
cannot be wholly separated. To argue for a total separation would be
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to drain the inter-subjective relationship of its contents. If the subjects
are to remain total strangers to each other, no meaningful relationship
between them is possible. Inter-subjectivity presupposes that the
subjects remain separated iz their community. Without this
intermediary concept, the relationship between self and other is
incomprehensible. We are left with the paradoxical situation of
recognizing a relationship we cannot—indeed should not—
understand.

From our perspective, this call for an intermediary is itself highly
problematic. The problem is that inter-subjectivity—perceived against
the backdrop of commonality—still remains within the realm of the
sovereign subject. It is monistic in nature. When social contract
theorists base the relationship between self and other on a “common”
ground they silently favour the position of the self. The separation
between self and other is brought under one single gaze and thereby
filled in; turned into a concept. What is presented as communication
between two separate subjects is in this case nothing but self-
coincidence. It is equivalent to seeing oneself in the other, and not
seeing the other.” Accordingly, if inter-subjectivity is the paramount
understanding of social integration, then the call for an intermediary
concept is counterproductive. It undermines the plurality necessary
for an inter-subjective relationship to take place.

This brings us to the second issue raised above. For if, as Levinas
argues, “neither possession nor the unity of number nor the unity of
concepts” 7 link me to the other, then what does? What does the word
“relation” stand for in the relation without relation? Levinas
describes the separation between self and other as an encounter
“without the mediation of any principle, any ideality”.” In a similar
vein, Blanchot speaks of a “non-unifying” meeting. But is such a
relationship possible? Do I not always, whether I like it or not, make
the other familiar to myself? To see the force of this objection we
could hypothetically imagine two persons, two hermits if you like,
separated by an abyss. Granted that they do not know each other, we
would in this situation say that the two persons are separated. There
is no connection or interaction between them. At the same time we
must admit that they remain connected to each other in our thinking
of them. In describing this separation, we cannot but bring the two
under one single gaze. The separation itself only comes about as a
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product of our own thought. With this in mind, it could be argued
that radical separation is not only incomprehensible, but impossible.
The other as other does not exist. The reason is that no one ever
escapes our thinking of them.

This is a compelling argument. However, it is not unbiased. The
objection only holds true as long as we remain prisoners of our own
thought. It is convincing only if we—along with social contract
theory—presume that the sovereign subject is the proper starting
point of all human interaction. This is precisely what is denied in this
thesis. The notion of an-archy reminds us of the fact that our thinking
of the encounter between self and other is not identical with the
encounter itself.” The latter is an irreducible moment. It is not wholly
integrated by human consciousness. Radical separation consists in the
fact that the sovereign subject cannot embrace everything within
itself. If it could, not only inter-subjectivity, but politics itself would be
superfluous. There would be no need for politics, since all human
beings would perceive the world in exactly the same way. This is why
the an-archical relationship with the other is a relation without
relation. The encounter with the other is not something I can give
myself through my own initiative. It is a moment prior to my negative
or affirmative proposition; prior to any theoretical conception of it. It
is the meeting itself, not our concept of meeting.

Finally, we should address the most difficult question of all. How
do we describe the moment of saying without reducing it to the said?
Or with reference to Blanchot, how do we describe the other without
speaking of the other? At stake is the very credibility of the an-
archical relationship with the other. For insofar as the irreducible
moment of saying only presents itself in what is said, the saying
cannot exist. The other is not absolutely other, but negatively attached
to the self. Is there a way to avoid this dilemma? If we listen to
Levinas and Blanchot, the separation between self and other is a
frontier without negativity. It does not have the same structure as
“yes” and “no”. The other is not the reverse side of the self—
someone who opposes its conditions while remaining attached to its
horizons. The other exceeds the self. As Levinas writes: “It is not I
who resist the system...it is the Other”.*” The subject is thus not the
negation of its own thought. It is formed by the other—what cannot
be grasped by thought. In the encounter with the other, the sovereign
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subject turns from being an existence “for itself” to being an existence
“for the other”.

Still, the difficulties facing the notion of an absolute other are
great. The problem is how to describe the other in a way which does
not simultaneously nullify it—make it fall back upon the self.
Habermas® notion of the performative contradiction is a critical
reminder of the problem we face. It is extremely difficult to think
against Habermas on this point since this “against” is precisely what
enables him to declare the otherness of the other null and void. From
the perspective of communicative reason, any attempt to escape the
linguistic context, to formulate an “otherwise” or “elsewhere”, is
effectively brought back to the linguistic context by its own resistance.
It only ends up confirming what it seeks to renounce, namely that
there is a common ground in language.

Taking this into consideration, an-archy is up against a powerful
objection. It constantly runs the risk of collapsing into the realm of
the said. The problem is not only that we must describe the relation
between self and other in a way that preserves their separation, but
the description must itself remain faithful to this separation. We must
describe the an-archical relationship in terms that do not
simultaneously nullify the other. But how do you describe what is
beyond description? The problem is that the terms used so far—an-
archy, the other, relation without relation—are those of theoretical
intelligibility. They shed light upon something which, according to the
logic of saying, should remain in the dark. Or as Robert Bernasconi
puts it, in “articulating his claim that ethics is beyond being and so
unthematizable, he [Levinas] makes a theme of the unthematizable.”"
The problem is that as long as we proffer the other in an objectifying
language, we run the risk of converting the other into a concept.
Indeed, as soon as the other appears in discourse it disappears in it. It
is absorbed by the said.

This problem is inevitable. We cannot escape language, not even
in our attempt to renounce it. The question is whether the problem
can be reduced. Is it possible to speak of the an-archical moment of
saying without wholly reducing it to what is said? In his later work,
possibly as a response to the critique by Derrida in “Violence and
Metaphysics”, Levinas struggles with this question.” He seeks to
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“unsay” the said, to present saying in a way that does not wholly
reduce it to the said. As he says in an interview:

I do not deny that philosophy is a knowledge, insofar as it names even what
is not nameable, and thematizes what is not thematizable. But in thus giving
to what breaks with the categories of discourse the form of the said, perhaps
it impresses onto the said the traces of this rupture.”

This answer paves the way for one of the more original aspects of
Levinas’ philosophy, the notion of a diachronic thought.

Diachrony

In the social contract tradition, anarchy refers to a time and a place
prior to the inauguration of the state. The state of nature signifies that
human beings have a natural existence that precedes their existence
within the state. They are first and foremost natural beings, who then
can choose to enter (or not to enter) into a common and political
society. This notion of a pre-social time is conceptual and not
historical in nature. The state of nature is not a state that one could
actually live in. It is, above all, “a metaphor for conceptual priority.”*
The contention is that man in his natural condition is conceptually
prior to man in his social condition.

Like the notion of anarchy, an-archy has a temporal structure to
it. However, if the state of nature is a moment conceptualized by the
sovereign subject—an original moment of interrogation prior to the
inauguration of the state—the an-archical moment described in this
chapter precedes the sovereign subject. An-archy is not a pre-political
time that allows human beings to step back from society to question
the eligibility of the state. It is prior to any initiatives or interrogations
on the part of the subject. An-archy is a time to which we can only
respond. It displaces the time of the self with the time of the other, the
anarchical question with the an-archical response. But what kind of
time is involved?

So far we have seen that Levinas distinguishes between two
different aspects of language, saying and said. Saying is the
unmediated moment in the encounter with the other, prior to its
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representation in the said. This description of saying as “prior to” the
said is important. It signifies that saying and said do not fully
coincide. They are not simultaneous, but there is an interval between
them. The interval is of a specific kind, however. Unlike the anarchical
state of nature, which is a past that can be recalled in the present,
saying refuses synchronization. It cannot be recuperated in the
present. The an-archical encounter with the other “does not enter into
the common time of clocks, which makes meetings possible.”* Saying
and said is separated by an interval that cannot be filled in with time.
It is only afterwards we can refer to this an-archical moment of
saying, but then it is no longer present. This suggests that the
sovereign subject stands in a relationship with a past it cannot catch
up with. It is always too late. The encounter with the other takes
place in a “past that was never present”.* Although it is prior to the
said, it cannot itself be discussed in terms of the said.

This separation of time into saying and said is what Levinas calls
diachrony. Diachrony is meant to signify that the interval between
saying and said cannot be synchronized into a single moment. It
cannot be “all at once”. Indeed, “if the time of the one could fall into
the time of the other” there would, as Levinas remarks, be no
separate subject in the first place.” To some readers diachrony may
seem like an odd idea. It might be argued that the inability to unite
saying and said into one synchronized thought indicates that they
cannot co-exist. The fact that saying is not a theme, and yet only can
be discussed in terms of themes, testifies that the an-archical moment
falls prey to a performative contradiction. By asserting that saying
escapes language, we indirectly presuppose what we aim to renounce,
namely that there is a common and rational ground in language. Yet,
to Levinas this contradiction is an illusion. Saying and said are not
contradictory, but incommensurable. Their combination in speech is
possible precisely because their separateness does not produce a
contradiction. They can co-exist perfectly once we admit that they do
not occur in the same time.

To understand how it is possible for saying and said to co-exist
without falling prey to a performative contradiction, it may be useful
to briefly look into the idea of contradiction itself. In common usage,
contradiction means that it is impossible for something to be and not
to be at the same time. A door cannot be both opened and closed. It
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is either open or closed. Or in our case, either there is a saying prior
to the said, or there is not. The statements cannot hold both at once.
This means that contradiction is closely connected to simultaneity. In
order for there to be a contradiction, the two statements must be
posed at the same time. If the statements are put in a chronological
order, then contradiction will fall away. We are presented with a
continuum of “before” and “after”, “first” and “then”. First a door is
opened, and then it is closed. Or with regard to an-archy, first there is
a saying, and then there is said. The contention is that saying and said
is a performative contradiction only under certain assumptions.
Contradiction, as Levinas writes,

is inoperative without a second time, without reflection on the condition of
the statement...In this reflection, that is, only after the event, contradiction
appears: it does not break out between two simultaneous statements, but
between a statement and its conditions, as though they were in the same
time." (emphasis added)

The point made by Levinas is that the an-archical relationship
between saying and said only comes to the fore as a contradiction in a
synchronized thought. In reflection, that is, only after the an-archical
moment of saying, the contradiction appears. This reflection is
misleading, however. It takes the moment of saying to be something
that exists simultaneously with the said. But saying and said do not
exist in the same time. The two moments never meet in a
synchronized present. The moment of saying is an an-archical past:
while we can respond to it, we cannot make it part of the present. In
writing this thesis I am already caught up in the an-archical
relationship with the other. I am responding to a past that has already
come to pass. I believe we are now in a better position to understand
the idea of diachrony. Saying is not a moment in time. It is rather a
separation or falling apart of time. John Llewelyn explains:

Statements that contradict each other logically are contradictory only
because they are posited together in the same time. The contradiction can
sometimes be resolved by asserting them at different times. But the saying
and the said are neither at the same time nor at different times. They are in
different times. So the saying cannot be retrieved in the said.”
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This is ultimately why saying and said do not fall victim to a
performative contradiction. They are not simultaneous enough to
qualify as such.

Levinas sometimes compares this relationship with scepticism
and reason.” The sceptical thesis rejects the possibility of truth. It
denies the existence of objective knowledge. The problem with
scepticism, however, is that it is self-defeating. Its refutation consists
in pointing out that what it says, that there is no objective knowledge,
is in contradiction with its saying, which claims to be true. Scepticism
denies the possibility of knowledge in terms of knowledge and thereby
reinstates what it aims to renounce. This classical refutation of
scepticism is persuasive. It testifies that scepticism is either self-
defeating or nonsensical, insofar as it is a statement without any
pretensions to telling the truth. Still, scepticism has a tendency to
return with renewed force. The reason is that the refutation appeals
to, and presupposes, precisely what the sceptical thesis puts in
question: the possibility of objective knowledge.” And so it carries on.
The important point for Levinas in all this is that although scepticism
is refuted, it seems to be as persistent as reason itself. Scepticism, he
writes, follows philosophy “like a shadow it drives off” only to find it
once again on its path.” But why is that? What makes scepticism
possible? Levinas’ answer is that scepticism is possible precisely
because saying and said are not on the same level of time:

If, after the innumerable “irrefutable” refutations which logical thought sets
against it, scepticism has the gall to return (and it always returns as
philosophy’s illegitimate child), it is because in the contradiction which logic
sees in it the “at the same time” of the contradictories is missing, because a
secret diachrony commands this ambiguous or enigmatic way of speaking,
and because in general signification signifies beyond synchrony, beyond
53
essence.

The missing piece—the inability to unite saying and said into one
synchronized thought—is the trace that saying leaves on the said. It is
an openness in the midst of the said, a moment of an-archy that
prevents the sovereign subject from fully coinciding with itself: “This
way of passing, disturbing the present without allowing itself to be
invested by the arche of consciousness... is what we have called the
trace.”” The impossibility of the trace to appear in the said may give
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the impression that reason has the last word after all. But to Levinas,
scepticism makes a difference. The fact that scepticism remains
insensitive to its refutation, it is refuted but returns, implies that
scepticism is provoked by reasons umknown to reason. Like the
speaking subject, it responds to something it cannot itself possess. The
contention is that while saying and said occur in the same
relationship, they do not occur in the same time. “We must”, Levinas
writes, “stay with the extreme situation of a diachronic thought.””

But what does it mean to replace the anarchical question with the
an-archical response? What kind of foundation or beginning does an-
archy offer?  An-archy must be clearly distinguished from two
common schools within political theory: universalism and
particularism. The distinction between the universal and the
particular—the timeless and the temporal—has influenced political
theory ever since Plato’s dialogues.™ It has given rise to fierce conflicts
throughout history. In modern times the conflict is manifested in the
relationship between those who, on the one hand, lay emphasis on
universal reason, and those who stress the importance of history on
the other. Social contract theory belongs to the former category. In the
eyes of social contract theorists, the foundation of society emanates
from the subject’s own capacity of reason. It is independent of time.
Social contract theory, as David Gauthier suggests, “is incompatible
with the view that men undergo fundamental change in becoming
members of society.” It builds on the assumption that the motives of
individuals are the same throughout this move, so that “the reasons
for entering the contract will also be reasons for maintaining the
society created thereby”.”

An-archy is not universal or timeless. Unlike the anarchical
question, the an-archical response does not exist without the existence
of others. It takes place in proximity, in the real encounter with the
other. However, it would be a mistake to assume that Levinas hereby
repeats the old critique of universal reason as the basis for society
raised, among others, by Edmund Burke.” In the eyes of Burke, the
state is not founded on timeless or pre-social human rights. The state
is a historical entity, a political structure that each generation inherits
from the past. This same argument can be found in the
communitarian paradigm. On the communitarian view, the
foundation of society is not primarily a question of reason. As
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Alasdair Maclntyre argues, every society inherits from the past a
variety of expectations, obligations and debts it cannot do away with.
“What I am”, he writes, “is in key part what I inherit, a specific past
that is present to some degree in my present.””

The principle claim made by these theorists is that the anarchical
question is not posed in a political and social vacuum. What makes
this question intelligible is not the sovereign subject, but rather the
tradition it inherits from the past. The question itself would be
incomprehensible without the specific historical conditions from
which it is raised. But if this line of argument renders the foundation
of society dependent on the past, we should note that the past
brought into play is historical in nature. It is a past that—although it
has already passed by—can be synchronized in the present. It can be
recalled and reflected upon by the subject.

Diachrony, however, does not refer to historical continuity. It
cannot be described in linear terms. The an-archical moment of saying
is an “immemorial past”, impossible to retrieve in the present.” In
proximity the human subject is exposed to an unmediated
relationship with the other. It is “uprooted from history.”* Taking this
into consideration, we should note that an-archy is neither universal
nor particular in nature. It is neither situated above time, as a
standpoint independent of the relationship with the other, nor is it
situated in time, as part of a collective history. An-archy is a non-
foundation, a moment prior to any reflection on my part. It is “the
other within me in spite of me, calling me to respond.”*

In defense of subjectivity

In the last decades, the sovereign subject has been up against heavy
critique.” Many theorists have come to question the notion of a
watertight ego. The human subject, it is argued, is not the ultimate
source of society. It is the product of societal forces over which it has
little or no control. Like many of these theorists, Levinas is critical to
the idea of the sovereign subject. He questions the subject as
originator of its own thoughts and actions. Unlike these theorists,
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however, he does not reject subjectivity in his critique of sovereignty.
On the contrary, he presents his work as a defense of the subject.”
This subject does not have an origin in the ordinary sense of the term.
We cannot deduce subjectivity from the an-archical encounter with
the other. An-archy is a non-beginning in that it turns the sovereign
subject inside out. We can only respond to it. Herein lies the whole
thrust of responsive subjectivity.

The an-archical birth of the subject implies that the subject is
responsive in nature. It is from the beginning bound up in a
relationship with the other. But the other plays an important role in
the social contract tradition as well. Among social contract theorists,
the other human being is recognized as an alter ego, someone who has
the same desires as I have. This circumstance points to similarities
between the responsive and the sovereign subject. They are both
concerned with the problem of reconciling self with other. Still, from
an an-archical point of view, the concern with “other selves” is
misguided, and for two reasons.”

Firstly, it is spatial in nature. It presupposes that the subject pre-
exists the encounter with the other. This assumption sets the stage
from the very beginning. As Levinas rhetorically asks: “Why does the
other concern me? What is Hecuba to me? Am I my brother’s
keeper?” He continues: “These questions have meaning only if one
has already supposed that the ego is concerned only with itself, is only
a concern for itself”.” In a similar vein, the anarchical question posed
in the state of nature only makes sense on the assumption that human
beings are self-oriented creatures. As long as we regard the sovereign
subject as the proper starting point of politics, the inter-subjective
relationship will be posed in a state of opposition. Freedom will stand
against freedom, interest against interest.” Unlike the sovereign
subject, the responsive subject does not pre-exist the encounter with
the other. It is constituted in the exposure to the other. This means
that whereas the sovereign subject is concerned with reconciling my
freedom with the freedom of others, responsive subjectivity calls the
primacy of freedom itself into question. It turns the tables in that it
sees freedom in the light of responsivity. The other human being does
not call my freedom into question by making a similar claim of
freedom towards me. Rather it calls me out of my freedom. It
summons me to respond to the other before answering for myself.
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Secondly, within the liberal tradition the problem of “other
selves” is addressed in monistic terms. The other human being is given
to me as a product of my knowledge. Reason teaches me that I am
not alone in this world. It makes me realize that since the other
person is an alter ego, I must give him/her equal and due respect.
From our perspective, however, it is responsivity rather than reason
that initiates the relationship with the other. My acknowledgement of
the other does not depend on my understanding of the other as an
alter ego, but it is the other way around. It is the otherness of the
other, i.e. what is beyond recognition that makes me into a responsive
subject. This structure of the subject makes the response to the other
unconditional. We do not need to know the other in order to be
responsive.” The response takes hold immediately, before any decision
on the part of the subject. Responsivity is a movement, not from the
self to the other (who is “like me” or “who is different from me”) but
from the other to me. At the an-archical moment of saying, I am
“hostage” to the other.” At this moment I cannot hide behind the
abstract and universal concept of the ego. I am uprooted from myself
and put in a relationship from which “no one can replace me and
from which no one can release me”.” I must be me, and no one else.

The passage from I to me is of crucial importance. It indicates
that responsivity is not the product of an intention, a deliberate
choice, or a contract. Responsivity does not spring from my own
initiative. Responsivity is rather called forth by the proximity of the
other. It takes place prior to any decision on my part. But what could
it mean to be responsive for someone one does not know? Does the
fact that I am responsive to the otherness of the other imply that I am
responsive to no one? In a certain sense, it does. Responsivity does
not have a specific content. It does not stand for the constitutionally
organized obligations I have towards my alter ego, nor for the care I
devote to concrete others, people who are close to me and as such
worthy of care. The responsive subject is responsive for the fact that it
cannot know the other. Whenever I limit the other person before me
to a pre-established category of my own mind—as black, white,
woman, man, Muslim—I indirectly reduce the other to myself. I deny
the other its own separate existence. To be responsive is therefore to
remain open towards the otherness of the other. It is to encounter the
other in its strangeness.
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What makes me respond to the other? Levinas is not entirely
clear on this point. He sometimes speaks of responsivity as a
“religion”, and the essence of language as “goodness”.” At other
places, the relationship with the other is described as “metaphysical
atheism”.” It does not imply any reference to God, or a religious
faith. This ambivalence raises an important question. Can one speak
of responsivity without invoking the notion of a good hiding behind
being, a God? Like Maurice Blanchot, I think one can.” It is
important to distinguish between the theological and the transcendent
other. The alterity of the other is not a theological transcendence. It
does not reveal a goodness or an ethics. Alterity, Blanchot writes, is

neither another self for me, nor another existence, neither a modality or a
moment of universal existence, nor a superexistence, a god or a non-god,
but rather the unknown in its infinite distance. An alterity that holds in the
name of the neutral.”

The point made by Blanchot is that responsivity does not have a
substance. The alterity of the other is neither positive nor negative,
neither good nor evil. It has no value in itself. What is significant
about alterity, apart from the fact that it is unknown, is its diachronic
structure. It comes before the subject. This notion of “before” is what
gives the subject its essential orientation. It indicates that the response
to the other does not need to be deduced from a prior good. It does
not require the presence of God. The reason is that responsivity is
inherent in the diachronic movement itself. To be subject is to respond
to the other before one answer for oneself. It is without substance,
“but not with hands empty.””

But who is the recipient of my responsivity? Is responsivity
directed at the other human being standing before me, or does it
somehow go beyond the inter-subjective relationship between me and
the other? Although the subject is disposed towards the concrete
other, it is not directed to the other alone. The other is “someone”
that signifies “anyone”. It transcends the inter-subjective
relationship.” The question is how this passage from someone to
anyone comes about? How is it possible for the other to comprise all
the others? At this point it should be recalled that otherness is without
identity. It is neutral. Alterity reside neither in me, nor in the other,
but in between the other and me. It signifies the other in its infinite
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distance. This focus on otherness is itself an openness towards all the
others. As Peperzak points out, the other “is at the same time
unique—and thus incomparable—and nothing special—and therefore
in a very special sense universal.”” The universalism is special in that
it is not anchored in a common denominator. Otherness is not a
universalism that seeks to include everyone within itself. The exposure
to the other affected in proximity does not build upon inclusion
and/or exclusion, but upon disclosure. It is an openness opened from
the outside. This is why the alterity of the other makes me responsive
to everything and everyone.” It is without horizon.

So far we have seen that in encountering the other the sovereign
subject is shattered or de-situated. It is replaced by a unique and
irreplaceable subject—a subject structured by its responsivity to all
others. But what is the status of this subjectivity? What obliges me to
respond? Responsivity is not an ontological necessity. Although I am
called to respond I am not compelled to do so. I can still refuse myself
to the other, and look the other way. Coming to me from without, the
other must thus be welcomed, or I will remain closed in upon myself.
This “welcoming” does not take place at the level of consciousness. It
is not mediated through a universal maxim or a decision on my part.
It is a matter of sensibility. It is because the self is sensible, vulnerable
to pains and pleasures, that it is exposed to the other. “Only a being
that eats can be for the other”, Levinas writes.” What he means is that
responsivity is not an experience of values. It is an openness to the
finitude of the other human being. Responsivity is a “forceless force”
in that it is precisely my exposure to the other that calls me to
respond. Still, we are not here dealing with pity. Responsivity should
not be confused with the sympathy we feel when we see other people
suffer. For whereas to feel pity is to place oneself over and above the
other, responsivity is the very opposite. Subjectivity, as Simon
Critchley writes,

is hostage, both in the sense of being a hospitable host and also in the sense
of being held captive by the other. The other is like a parasite that gets under
my skin. It is me who is hostage to the other, who cannot slip away or
escape this responsibility. This is the meaning of the concept of election for
Levinas: I am elected or chosen to bear responsibility prior to my freedom.
My subjectivity is a subjection to the other.”
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This brings us to the most challenging part of responsive subjectivity.
For although responsivity is awakened by the other, it runs in the
opposite direction. Responsivity is my concern only. It is not a “one
for the other” but a “me for the other”. It has a unilateral direction in
that my responsivity towards the other is independent upon the
other’s response to me. This asymmetrical understanding of
subjectivity—the subject as subject—cuts against strong intuitions
within the western tradition. We often tend to think of the relation
between human beings as reciprocal or symmetrical. This symmetry
of normative expectations lies at the basis of Hobbes’ theory of the
state of nature. According to Hobbes, the second law of nature is “the
law of the gospel: whatsoever you require that others should do to
you, that do ye to them.”" Indeed, we need only think of Rawls’
original position to realize that responsive subjectivity is up against a
heavy tradition. The objection is obvious: what if the other refuses to
respond to me? Is it not reasonable to argue that if I am responsive to
the other, this thesis must also be valid for the other?

At this point it should be recalled that from the an-archical
perspective, the symmetry found in theories akin to the golden rule is
not reciprocal in the first place. It never oversteps the boundaries of
the sovereign subject. The guiding idea behind the golden rule is that
one should place oneself in the position of the other. Only in that way,
it is supposed, the subject will act morally or respectfully towards the
other. The problem with this way of reasoning is that it presupposes
that the other is identical to me. It does not take seriously the
otherness of the other. It builds the inter-subjective relationship, not
upon a reversibility of perspectives, but upon self-coincidence. The
contention is that I should take the other’s perspective in order to
imagine what [ would feel like being in that position.

This self-oriented approach is probably most clearly articulated
in Rawls’ theory of justice. Behind the veil of ignorance we are
shielded from the workings and bindings of society. Since we do not
know our place in society, our social status or fortunes in the natural
lottery, we therefore prepare for the worst and choose principles that
satisfy the least favoured in society. But the veil of ignorance does not
only detach us from our predispositions, powers and preferences. It
also shields us from the other. As Arne Johan Vetlesen points out, the
appeal to justice is primarily an appeal to the self. It is “directed to
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each particular individual’s concern for his or her own possible place
and fate in the political arrangement”."

If we listen to Vetlesen, the reciprocity inherent in the social
contract tradition builds upon four general assumptions, all of which
are contested by Levinas.” The first thing to note is that reciprocity
involves an implicit appeal to desert. The basic issue is whether the
other human being deserves my support, whether their behaviour
qualifies for it. If the answer is no, responsibility is suspended and I
can go on living my life without having any reason to feel that I am
responsible for that other human being. The idea of desert also
suggests that there is some kind of reward for assuming responsibility.
This reward is what opens the door to contracting and bargaining.
The supposition is that responsibility is a scarce commodity, and as
such something which requires credit and debit, the calculation of
gains and losses. Furthermore, reciprocity requires that the one for
whom I assume responsibility is capable of returning my favours. It
must be someone that co-exists with me, someone who has the ability
to respond in equal measures, which means that children, animals
(and in the history of social contract theory, women) are excluded.
Finally, reciprocity takes it for granted that responsibility is optional.
It is supposed to be the outcome of my own free will.

Responsive subjectivity has nothing to do with desert, rewards,
knowledge or freedom. The response to the other affected in
proximity is unconditional. It does not matter who the other human
being is, or what he/she does. The subject is responsive for the other
even if the symmetry of normative expectations is broken. It cannot
demand the other’s response—for that is, as Levinas says, “his
affair”™. Levinas often quotes Dostoyevsky to underline this infinite
character of responsivity: “We are all responsible for all men before
all, and I more than all the others.”” The fact that I am more
responsible than the others may seem like an excessive demand. It
may seem undeserved and unfair, but as Zosimas’ brother Markel
assures in the story Brothers Karamazov, he can “feel to the bone that
this is so”.” He is responsible, even for the responsibility of the other
human being.

This asymmetrical notion of responsivity easily gives rise to
confusion. Levinas does not urge us to be more responsible in our
relations with others. He does not expect us to act more altruistic. To
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say that others should be more responsible would be “to preach
human sacrifice!”” As Colin Davis points out, Levinas’ position is in
this sense deeply asymmetrical. It is uncompromising towards himself,
and generous towards others. For although he admits that his own
responsibility is infinite—he owes everyone everything—he does not
expect the same of you or me.” Responsivity is an election. It concerns
“me” alone.

By focusing on the uniqueness of the subject Levinas defies all
claims of having constructed a universal ethics. The subjection to the
other is not a law that can be universalized. It does not concern all in
equal measure. The responsive subject questions the idea of a
symmetry of mutual obligations. Still, a common objection against the
responsive subject is that the asymmetrical relationship between self
and other itself is universal in character. It appeals to everyone. All
human beings must therefore be reciprocally responsive. The
asymmetrical understanding of the subject must be symmetrical. It
must be equally valid for all. Note that this objection is formulated
from a perspective outside of the relation between me and other. It
takes up an Archimedean standpoint in that all human beings are
subsumed under a general and universal order. The responsive subject
is perceived as a singular case of the universal concept of “responsive
subjectivity”. This is the very opposite of what Levinas means when
he speaks of the responsive subject. The responsive subject is not an
instance of a general concept. It is not an “I” or an “ego” but me,
irreducible to any theoretical conceptualization.

I think we all understand what Levinas is trying to say. The
problem though is that while he stresses the irreducibility of me, he
cannot avoid using a general and objectifying language to express
what he means. He cannot but present this me in terms that
simultaneously reduce it to an I. This paradoxical nature of language
is difficult to avoid. On the one hand, responsive subjectivity occurs
in the kind of extreme particularity—what we call proximity—that
cannot be universalized. It concerns me, and no one else. On the other
hand, this subjection to the other apparently appeals to all of us. The
prescriptive power of discourse, the way language always
universalizes, indirectly makes the responsive subject universal in its
singularity. The question is whether the perceived contradiction can
be reduced? Is it possible to speak of responsive subjectivity without
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simultaneously turning it into a universal understanding of
subjectivity?

At this point it should be recalled that the subject has a
diachronic structure. The either/or embodied in the tension between
the unique and the universal subject is a false opposition. It only
shows itself in what is said. Once we recognize that saying and said
are not on the same level of time, it is possible to speak of the
responsive subject without falling prey to a contradiction. We are then
able to see that although the responsive subject does not show itself in
discourse, it is not absent from it. The exposure to the other affected
in an-archy is rather what renders the discourse about me possible in
the first place. In speaking about the irreducibility of me, Levinas
already signifies beyond what he says. He is responding to a past he
cannot catch up with. Or better, in writing about Levinas’ notion of
the subject the author of this book already responds to the call of the
other. To elucidate responsivity is, as Alphonso Lingis writes, “to
bring to light a bond in which one is already held, and where there is
still a demand to be answered.””

A disturbance of politics

In this chapter we have gradually displaced the sovereign subject with
the responsive subject. The argument has gone through a series of
steps. First of all, we have seen that the subject arises from the an-
archical plurality between self and other. The subject is not a pre-
given entity, something to fall back upon in the understanding of
politics. To be subject is to receive from the other what was never in
my possession in the first place. It only occurs in proximity, in the
everyday and irreducible encounter with the other. Furthermore, the
responsive subject does not have a beginning in the ordinary sense of
the term. It is not a human subject who is aware of its own identity
over time. The responsive subject is, as Levinas writes, “prior to its
own present, a non-beginning, an anarchy”.” Finally, we have seen
that this pluralistic and temporal logic of an-archy calls forth an
understanding of the subject in responsive terms. The subject consists
in passive subjection to the other. It is me before I have had the
chance to gather myself up and take a stand.
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This notion of responsive subjectivity cuts against strong
intuitions within modern political thought. It replaces the sovereign
subject with a responsive subject—a subject by and for the other. But
what is the significance of this argument? How does the responsive
subject affect the conception of the modern state? A common
objection against Levinas is that he has nothing, or at least very little,
to say on politics. The responsive subject is depicted as nothing but an
utopian ideal. It cannot be institutionalized, and its relevance to
politics must therefore be limited. It imposes too excessive demands
on politics. It is true that Levinas sometimes refers to responsivity as
an “ideal of saintliness”. But it is an ideal of saintliness, not because it
builds on unrealistic assumptions about human interaction, but
because of its refusal to be invested in political institutions and
declarations. The an-archical response escapes the arche of the
sovereign state. It can be reduced neither to a pre-political state of
nature, nor to the idea of sovereign statehood. An-archy, Levinas
writes,

has a meaning prior to the political (or antipolitical) meaning currently
attributed to it. It would be self-contradictory to set it up as a principle (in
the sense that anarchists understand it). An[-]archy cannot be sovereign, like
an arche. It can only disturb the State—but in a radical way, making
possible moments of negation without any affirmation. The State then
cannot set itself up as a Whole.”

This is not necessarily bad news. In line with Miguel Abensour, we
should recognize that although an-archy cannot be incorporated into
the realm of the state it still “concerns and affects politics.”” It
disturbs the state. At several points in his writings, Levinas comes
back to this characteristic of an-archy. The responsive subject is
described as a corrective to the totalizing logic of the sovereign state.
But if Levinas writes extensively on the responsive subject he leaves
behind a great challenge for anyone concerned with politics: how to
describe the move from an-archy to statehood. Wherein resides the
passage from the an-archy to statehood? As I shall suggest in the next
chapter, this passage resides in the act of freedom.
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4
NEGATIVE FREEDOM

Introduction

The horizontal criteria of legitimacy assert that for a state to be
legitimate, the people who constitute the state must be prior to
themselves and simultaneous with themselves at the same time. This
chapter examines this requirement in greater detail. By reading the
horizontal criteria through the eyes of the responsive subject, it
explores an alternative political axis within the social contract
tradition: between the responsive subject and the act of freedom. It
demonstrates that while the responsive subject is prior to the act of
freedom, it does not stand on its own feet. The subject is a passivity
that only shows itself in the act of freedom, and the act of freedom, in
its turn, only comes to pass as emancipation from this an-archical
subjection to the other. Freedom, as I shall argue, is negative in
character. It is freedom from responsive subjectivity.

The argument falls into three parts. In the first two parts I link
together the responsive subject with the act of freedom developed by
Hannah Arendt. If we listen to Arendt, freedom is not of the same
fabric as sovereignty. “The raison d’etre of politics”, she writes, “is
freedom, and its field of experience is action”.' By linking together
the passivity of the responsive subject with this act of freedom I shall
develop a negative concept of freedom: freedom from responsive
subjectivity. Note, however, that Arendt does not herself associate the
act of freedom with a responsive subject. In making this connection it
will therefore be necessary to revise Arendt’s notion of freedom in a
direction that (probably) leads us beyond her own intentions. In the
third part, we shall contrast the resulting concept with two familiar
conceptions of negative freedom within political theory; the liberal
and the republican. The aim is to show that freedom from responsive
subjectivity provides a viable alternative to the liberal and republican
doctrines that for so long have dominated the discussion on freedom.
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Freedom as action

The social contract tradition begins with a philosophical break with
the past. By setting out from a state of nature, it puts an end to the
political-theological logic of the Ancién Regime. As Hannah Arendt
points out, “the hypothesis of a state of nature implies the existence
of a beginning that is separated from everything following it as
though by an unbridgeable chasm.” But what kind of freedom is
involved in the beginning of the modern state? The shift from the
anarchical question to the an-archical response does not only displace
the sovereign subject with the responsive subject. It also alters the
significance of freedom. As I shall seek to show below, freedom does
not begin with a subject reflecting upon itself and its place in the
world. It is not part of the will. Freedom is a doing, not a willing. It
only exists in its actualization.

No one has more persistently emphasized and reminded us of the
significance of beginning than Arendt. Much of her work is devoted
to tracing and exploring this “lost treasure” in the history of political
thought.” What fascinates Arendt in the notion of beginning is the
way in which it brings about something altogether new. “It is in the
nature of beginning”, she writes, “that something new is started
which cannot be expected from whatever may have happened
before”.* The beginning divorces the past from the future as though
by an “unbridgeable chasm”. It springs from out of nowhere.
According to Arendt, this human capacity to begin is the supreme
expression of freedom. Freedom cannot be dictated by reason. It
cannot be under the surveillance of means and ends. The person who
acts with a certain cause in mind, or acts out of necessity, does not act
freely. To be free is to be unfettered from the chains of reason or inner
motive. It is to call something into being which did not exist before.

To demonstrate the connection between freedom and beginning,
Arendt turns to the example of the revolution. She argues that what is
unique about the modern revolution is precisely the manner in which
freedom and beginning coincide. To be free is here synonymous with
the experience of starting something new. It corresponds to the idea of
natality: “the very capacity for beginning is rooted in natality, in the
fact that human beings appear in the world by virtue of birth”.’ In the
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discussion on the American Revolution, the one that she regards as
most successful in this respect, Arendt gives considerable attention to
the Declaration of Independence. The Declaration is not only “the
perfect way for an action to appear in words.” It also presents us
“with one of the rare moments in history when the power of action is
great enough to erect its own monument.”*

If Arendt celebrates the founding fathers for their power to begin
anew, she also criticises them for not fully trusting it. At the very
moment when they were about to create something new, they
paradoxically turned to history to sustain their powers. They sought a
reassurance by appealing to the authority of the past. According to
Arendet, this instinct to turn back to a prior beginning was not in itself
mistaken. The mistake was that the founding fathers “could not
conceive of a beginning except as something which much have
occurred in a distant past.”” To support their own action they turned
to antiquity, to a beginning beyond their own powers. The central
thrust of Arendt’s reading lies in her attempt to show that this appeal
to antiquity was not only misguided, but unnecessary. The revolution
carried its legitimacy within itself. What the founding fathers
overlooked was the power of their own unprecedented action. “It is”,
she writes, “futile to search for an absolute to break the vicious circle
in which all beginning is inevitably caught, because this ‘absolute’ lies
in the very act of beginning itself.”* But how is it possible for the act
of freedom to escape the vicious circle that haunts every new
beginning?

Arendt is a multifaceted thinker. There are various ways of
reading her work. One of the issues that have been discussed is how
one should understand the status of the subject within her thinking. Is
the subject a prerequisite for, or the effect of, the act of freedom? This
question constitutes somewhat of a watershed in the discussion on
Arendt. To some theorists, Arendt assumes that the subject is already
in place. There is an existent community of individuals—in this case
the founding fathers—to which freedom can be attributed. The actors
exist prior to the act of freedom.” To others, Arendt’s notion of
freedom is performative in nature. There is no doer behind the deed.
The act of freedom does not fall back upon anything but its own
performance.” In this chapter we will subscribe to the latter reading.
Still, this reading requires some further elaboration. If we take
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seriously the idea that beginning and freedom coincide we must
confront two questions. Firstly, if the act of freedom does not fall
back upon a pre-existent self, but carries the beginning within itself,
how should we conceive of beginning? What notion of time is
involved in this beginning without history? Secondly, if freedom is not
anchored in a rational and pre-existent self, how do we save it from
its own arbitrariness? What kind of freedom does not will? T will try
to deal with each question separately.

The endeavour to begin something new often runs up against its
own limits at the moment of its fulfilment. The problem is that the
beginning is at once a beginning of something new, and the beginning
of something which is supposed to live on, or remain, after its
inception. If the beginning did not result in something durable—like a
stable formation or structure—the notion of beginning would be
emptied out of its content. We would be faced with nothing but a
stream of unconnected and disparate events. This problem inherent in
the notion of beginning takes on a distinctive meaning with regard to
the concept of freedom and statehood. The problem is how to house
the performative act of freedom within a stable and permanent
regime. If freedom and beginning coincide, what happens with those
people who arrive after its inception? Can one establish a lasting
constitution and still retain the spirit of freedom?

Jefferson and Paine were, as we know, explicitly concerned with
this question." Freedom, to them, is bound up with the age of
revolution. Once the revolution comes to an end, and freedom is laid
down in a constitution, freedom itself is sacrificed. The freedom to act
becomes “like the ark of the covenant, too sacred to be touched”.”
According to Jefferson, this attempt to immortalize freedom is
counterproductive. We must recognize that “the earth belongs in
usufruct to the living; that the dead have neither powers nor rights
over it.”” In a similar vein, Paine, in explicit address to Edmund
Burke, argues that when “man ceases to be, his power and his wants
cease with him; and having no longer any participation in the
concerns of this world, he has no longer any authority in directing
who shall be its governors”." To retain the spirit of the beginning, and
to secure the freedom of the living against the freedom of the dead,
Jefferson and Paine thus proposed that each generation should have
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the ability to “begin the world over again”.” They suggested a
revolution every twenty years.

The political instinct behind the idea of a recurrent revolution is
understandable. One generation should not have the power to rule
over another. To retain the spirit of freedom one must not only begin,
but begin again. Still, we need to proceed carefully here. To retain the
spirit of freedom it is important not to respond to the wrong problem.
There are, as we know, two different ways of describing the problem
of time inherent in the foundation of the state.” The most common
way is to describe it as a time distance between generations. From this
perspective, the freedom to act, to begin anew, is a privilege of the
generation that have the ability to found the constitution. Later
generations do not have this opportunity to enter the political order
freely. They are born into society, compelled to live under a
constitution they have not themselves acted upon. This is how
Jefferson and Paine describe the problem. They think of themselves
and their contemporaries as privileged in relation to future
generations. What they overlooked, however, is the time-distance
inherent in the act of foundation itself. When Jefferson and his
associates enacted the constitution they were, as Jacques Derrida
points out in his discussion on the Declaration of Independence, not
yet the people:

The “we” of the declaration speaks “in the name of the people”. But this
people does not yet exist. They do not exist as an entity, it does not exist,
before this declaration, not as such. If it gives birth to itself, as free and
independent subject, as possible signer, this can hold only in the act of the
signature. The signature invents the signer."”

This insight guides, I believe, Arendt’s discussion on the revolution.
Arendt shares with Jefferson and Paine the need for politics to begin
again. She emphasizes the importance of the newcomer. Yet, if
Jefferson and Paine think of freedom as the ability to “begin the
world over again”, then Arendt is concerned with a different problem.
She clearly distinguishes the beginning that can be dated in time from
the beginning that pertains to time itself. Beginning, she writes, “is
not the beginning of the world, it is not the beginning of something
but of somebody, who is a beginner himself.”" This statement points
to a crucial difference between Jefferson and Paine, on the one hand,
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and Arendt on the other. To Jefferson and Paine, freedom concerns
each and everyone in its capacity as individual. The problem with the
constitution is that it pays too little attention to the fact that new
individuals are born into the political community. It does not take
seriously the claims of future generations.

In making this argument, Jefferson and Paine take it for granted
that freedom is a property of individuals. The argument rests on the
assumption that individuals possess an inalienable right to freedom.
This is precisely what Arendt calls into question. To Arendt, freedom
does not belong to the individual. It cannot be possessed. The “we
hold” in the Declaration of Independence—the act of signature—is
not an act done for the sake of freedom. It is freedom. Freedom only
appears in the act of freedom itself. With this line of reasoning
Jefferson’s own achievement must be seen in a different light. What
was truly revolutionary with the American Revolution was not (only)
the fact that it brought about a new constitution. The innovation of
the revolution should rather be seen in its performative nature. In
establishing the Constitution the founding fathers relied on nothing
but their own unprecedented action.

At the same time, it is important not to exaggerate the impact of
the founding fathers. According to Arendt, a revolution can never be
the merit of one or two persons. It consists of a number of acts, a
plurality which by itself corresponds to the plurality of the human
condition. The act of freedom is neither the product of one man, nor
a one-time occasion. It is by its very nature a decentralized and
disruptive event. It “springs up between men when they act together
and vanishes the moment they disperse.”” This suggests that the
revolution did not happen at a certain point in time, but it was in fact
a recurrent event, engendered by all those who joined themselves
together in action. It was sustained by the actions of a number of
people, and as such “inherent in the revolutionary event itself”.” In
Arendt’s view, this coincidence of freedom and beginning has nothing
to do with historical time. It cannot be put into a chronological order.
Indeed, “if one dated the revolution, it was as though one had done
the impossible, namely, one had dated the hiatus in time in terms of
chronology, that is, of historical time”.” But if beginning does not
refer to historical time, then what does it refer to? Arendt explains:
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It is in the very nature of a beginning to carry with itself a measure of
complete arbitrariness. Not only is it not bound into a reliable chain of
cause and effect, a chain in which each effect immediately turns into the
cause for future developments, the beginning has, as it were, nothing
whatsoever to hold on to; it is as though it came out of nowhere in either
time or space.”

The point made by Arendt is that the foundation of a political order is
a beginning without history. It cannot be dated or recalled in the
present. Like the event of birth, the act of freedom occurs ex nihilo. It
originates from natality, the kind of beginning that comes to the fore
with life itself: “men are equipped for the logically paradoxical task of
making a new beginning because they themselves are new beginnings
and hence beginners”.” By this emphasis on natality, Arendt seeks to
get away from the self as originator of its own actions. She seeks to
demonstrate the “performative” nature of action. At the same time,
we should note that the self remains a privileged figure in the
understanding of natality. Arendt is, in one important respect, still
committed to the philosophy of the self. For although natality does
not spring from the self—it occurs ex nihilo—it assumes the logical
structure of the self. Natality is imagined as an encounter, not
between the other and me, but between my birth and me. Natality,
Arendt writes,

may be stimulated by the presence of others whose company we may wish
to join, but it is never conditioned by them: its impulse springs from the
beginning which came into the world when we were born and to which we
respond by beginning something new on our own initiative.**

As this passage reveals, the act of freedom has little to do with the
presence of the other. Although Arendt describes action as plural—as
interaction—natality remains tied to the experience of the self. The
idea is that we respond to our own birth by “beginning something
new on our own initiative”. But why should my birth call me to begin
something new on my own initiative? Why would the experience of
birth invoke such an impulse in me? To argue that human beings are
equipped for action because they are born—they are themselves
beginners—runs the risk of making action into an essential feature of
human nature. Action comes across as a natural capacity inserted in
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humans by birth. We are beginners because we are humans, not
humans because we are beginners.

In order to arrive at an understanding of beginning that is
consistent with the horizontal criteria of legitimacy, I therefore suggest
that we bend the meaning of natality so that it proceeds from the
other. It is only by shifting the condition of action from the event of
birth to the everyday encounter with the other that the act of freedom
can maintain its performative character. Freedom is then not an action
taken in response to our own birth—whether metaphorical or real. It
is not a self-to-self relationship. The act of freedom originates from
an-archy. It acts in response to the passive subjection to the other. By
making this connection between an-archy (non-beginning) and
natality (beginning) I think we are in a better position to answer the
question raised above. How can the act of freedom constitute a new
beginning? How can it escape the vicious circle in which all beginning
is inevitably caught? The answer is: by showing that time itself is
separated. There is a moment in the encounter with the other that
cannot be subordinated to chronological order. This an-archical
moment disrupts the circular reasoning inherent in the foundation of
the state. It signals that the act of freedom is a continuous foundation
without continuity. It begins something radically new.

Subjectivity and freedom

The discussion has so far provided us with something more and
something less than a beginning. Something more, inasmuch as the
beginning has been described in an-archical terms. In contrast to those
who describe the beginning of the political order in chronological
terms, we have emphasized the diachronic nature of time. We have
argued that freedom emanates from the irreducible encounter with the
other. It springs from an “immemorial” and not a historical past.
Something less, however, inasmuch as this radically new beginning
remains a poor guide in the understanding of freedom. It is not clear
why beginning should have anything to do with freedom. What
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makes beginning coincide with freedom, rather than, say, necessity or
need?

By associating freedom with action, rather than will, we are
presented with a delicate problem. The problem lies in the link
between freedom and beginning. If freedom is not anchored in the
subject’s own will, if it is reduced to sheer actuality, it is as
indeterminate as it is unreliable. There is no way to distinguish
freedom from its opposite. When Arendt writes that there is no actor
prior to the act of freedom—that the beginning carries with it “a
measure of complete arbitrariness”—she seems to throw the baby out
with the bathwater. One cannot help suspecting that we are “doomed
to be free by virtue of being born”.” However, to make freedom
arbitrary is not what Arendt has in mind. In other passages, she
stresses that it is possible to alleviate this arbitrariness inherent in the
beginning: “What saves the act of beginning from its own
arbitrariness is that it carries its own principle within itself, or, to be
more precise, that beginning and principle...are not only related to
each other, but are coeval.”*

What, then, is a principle? The Greek word for principle is arche.
According to Arendt, the association of arche with sovereignty is a
distortion of its original meaning.” To act from a principle is different
from acting with a certain goal in mind. The free act, she writes, “is
neither under the guidance of the intellect nor under the dictate of the
will...but springs from something altogether different which...I shall
call a principle”. The principle does not “operate from within the self
as motives do”. It does not belong to the subject. The principle is a
“desirability the intellect has grasped before the will wills it”. It
inspires “from without”.” This emphasis on the principle indicates
that Arendt is concerned with finding a justification for freedom. She
seeks to ground the act of freedom in something other than itself. At
the same time, however, she does not seek to derive freedom from a
higher morality. Unlike moral decrees, the inspiring principle
“becomes fully manifest only in the performing act itself.” It happens
when it is carried out. This means that to Arendt there is no ranking
between the principle and the beginning. The principle is not a higher
order from which to derive the performative act. Principle and
beginning are, as Arendt says, coeval.
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But if Arendt gives several examples of what she means by the
principle, the logic of the principle remains unclear.” How can the
principle be manifested in the performative act of freedom without
being there prior to its manifestation? If we listen to Arendt, this
peculiar status of the principle is precisely what distinguishes it from a
moral principle. In contrast to moral principles, the principle does not
fall back upon a rational subject. It brings forth the subject. The
principle is like a shadow theory of freedom. It reveals a “who”
which cannot—at least fully—be reduced to a pre-existent self. I
quote at length:

In acting and speaking men show who they are, reveal actively their unique
personal identities... This disclosure of “who” in contradistinction to
“what” somebody is—his qualities, gifts, talents, and shortcomings, which
he may display or hide—is implicit in everything somebody says or does. It
can be hidden only in complete silence and perfect passivity, but its
disclosure can almost never be achieved as a wilful purpose, as though one
possessed and could dispose of this “who” in the same manner he has and
can dispose of his qualities. On the contrary, it is more likely that the “who”
which appears so clearly and unmistakably to others, remains hidden from
the person himself, like the daimon in Greek religion which accompanies
each man throughout his life, always looking over his shoulder from behind
and thus visible only to those he encounters.”

Following this line of thought, the principle does not reside in the self.
To act from a principle is to act in spite of the self. But the question
remains: how can human beings “show who they are” if they are not
already there prior to the act of freedom?** The key to this problem, I
suggest, lies in the diachronic structure of the subject. The subject that
reveals itself in word and deed is the responsive subject. This subject
must be carefully distinguished from the self. For whereas the self is a
rational actor, inspired by inner motive or an intended goal, the
responsive subject is passive in nature. It is “hostage” to the other.
The responsive subject is not free in itself. To be free is rather to be
free from subjectivity. It consists in not being subjected to the other.
The responsive subject is like a shadow theory of freedom. It can, as
Arendt writes, “be hidden only in complete silence and perfect
passivity”. Every act on our part is an act of freedom—a freedom
from the passive subjection to the other.
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By claiming that freedom resides in doing, rather than willing, we
renounce the idea of moral foundation. We admit that the act of
freedom cannot be grounded in a more fundamental principle. The
responsive subject and the act of freedom must be “coeval”. The
question though is whether our proposal is able to satisfy this
requirement. Does not the diachronic relationship between responsive
subjectivity and freedom testify that the subject comes before the act
of freedom after all? Does not the emphasis on the responsive subject
reveal a preference for grounding freedom in a more primordial
ethical principle? The answer is both yes and no. Yes, insofar as the
act of freedom springs from the responsive subject. It does not occur
ex nibilo. No, insofar as the responsive subject is still coeval with the
act of freedom. Unlike the sovereign subject, the responsive subject
always stands in need of actualization. It only shows itself in the act
of freedom itself.

This argument may seem like a contradiction in terms. It may be
objected that the two propositions cannot hold both at once. Either
we suggest that the subject is prior to the act of freedom. In this case,
we must accept that the act of freedom is derivative, rather than
performative, in nature. Or, we suggest that the subject is
simultaneous with the act of freedom. In this case, however, we
cannot distinguish freedom from its opposite. Freedom is an
arbitrariness in disguise. As we know from the previous chapter, the
responsive subject displaces this oppositional logic. The responsive
subject is, in Arendt’s words, “a desirability the intellect has grasped
before the will wills it”.” Although it precedes the act of freedom, it
cannot be grasped from within its horizon. It escapes synchronization.
This is why freedom can be described as “freedom from” without
having to fall back upon a more fundamental principle. The
responsive subject and the act of freedom never meet in a
synchronized present. Like the Greek daimon, the subject is hidden
from itself. It only shows itself to others, in acting and speaking.

But if freedom is not justified by a subject prior to its inception, if
there is no rational actor lurking behind the scenes, then how do we
save freedom from its own arbitrariness? What could it mean to act
freely if freedom is not anchored in the will? I think we are now in a
position to answer this question. If freedom is not founded in a
rational subject, it is also not arbitrary since this would presuppose
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exactly the kind of free will that we have already dispensed with.”
Arbitrariness is the mirror image of reason and predictability.
Although it opposes the rationality of the self, it remains negatively
tied to its horizon. It stands for what is not rational and predictable.
It follows that, without the existence of a free will, there is nothing to
be called arbitrary in the first place. What saves the performative act
of freedom from falling into an abyss of arbitrariness is the diachronic
relationship between subjectivity and freedom. It testifies that
although freedom is non-foundational—it does not fall back upon a
rational subject—it is still not arbitrary. Freedom is freedom from the
an-archical subjection to the other.

Action as plural

The social contract tradition does not only presuppose a new
beginning. It also implies the existence of a prior diversity. The
transition into the state is a move from plurality to unity, from the
many to the one. The overriding question is how to account for this
move. How does one describe the plurality at work in the foundation
of the state? In what follows I shall undertake a rereading of plurality
within the social contract tradition. Plurality, I shall argue, is not a
numerical concept. It does not stand for a multiplicity of individual
wills. Plurality should rather be seen as a disruption of freedom called
forth by the responsive subject. It resides in the impossibility of
freedom to fully coincide with itself. This failure of freedom to
achieve its own fullness—it always remains susceptible to the an-
archical encounter with the other—constitutes the plural condition of
the modern state. It prevents the act of freedom from turning into a
oneness, or a sovereignty.

To bring out the force of this claim we need to take a closer look
at the connection between freedom and plurality. Arendt is well-
known for giving attention to this problem. In her view, plurality is a
fundamental condition of freedom. If there were only one person
inhabiting the world, there would be no need for freedom. For as
Arendt says, “we first become aware of freedom or its opposite in our
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intercourse with others, not in the intercourse with ourselves.”** This
insight into the connection between plurality and freedom guides
most discussions on the state. Still, Arendt’s notion of plurality is
more radical than the pluralism we encounter in conventional
discussions on freedom. Most accounts of freedom have a tendency to
equate freedom with sovereignty—a unitary and undivided will. To
Arendt, this is a pernicious move. In so doing, one forecloses the
plurality which is necessary for freedom to exist. Rather than making
plurality a condition for unity, one makes unity the condition for
plurality. Plurality becomes a “many in one”.” Indeed, if this attempt
to equate freedom with sovereignty would succeed, “no man could be
free, because sovereignty...is contradictory to the very condition of
plurality.” It leads to an “arbitrary domination of all others”.*

To see what Arendt means, we shall look into one of the more
famous attempts to reconcile plurality with freedom, the one by
Rousseau. In The Social Contract Rousseau is concerned with one
simple question: how can free and separate individuals unite into a
society without thereby having to give up their basic freedom? ”The
problem”, he writes, ”is to find a form of association which will
defend and protect with the whole common force the person and
goods of each associate, and in which each, while uniting himself with
all, may still obey himself alone, and remain as free as before.””
Rousseau is not alone in seeking to resolve this perennial problem. He
is but one of a number of philosophers seeking to unite plurality with
unity, individuality with sociality. What makes Rousseau stand out,
however, is that he has been criticised for having introduced a
totalitarian perspective into politics. Despite his own explicit concern
for freedom, it is unclear whether Rousseau has provided a blueprint
for democracy or totalitarianism. The problem lies in his idea of the
General Will. Many theorists argue that by giving priority to the
General Will, Rousseau has made a mockery out of freedom. What is
alluded to is a passage in The Social Contract where he spells out the
implications of his argument:

In order that the social compact may not be an empty formula, it tacitly
includes the undertaking, which alone can give force to the rest, that
whoever refuses to obey the general will shall be compelled to do so by the
whole body. This means nothing less than that he will be forced to be free;
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for this is the condition which, by giving each citizen to his country, secures
him against all personal dependence.” (emphasis added)

To many theorists the portentous overtones in this passage reveal that
Rousseau has pushed his argument too far. The proposition that one
should “force” citizens to be free does not ring very democratic. It
makes Rousseau’s philosophy at best illiberal, at worst totalitarian. I
believe there is truth in this criticism. By the same token, however, I
suspect that many of those who dismiss Rousseau as a proto-
totalitarian have a tendency to deal summarily with this question. We
must ask ourselves what brings Rousseau into this position? How
could it be that Rousseau, despite his own explicit concern for
freedom, turns into an advocate of “forced freedom”? There are, I
believe, two alternative interpretations of this circumstance. The most
immediate interpretation is to regard the move as Rousseau’s own
problem. The question facing Rousseau is how to reconcile plurality
with unity. In comparison with other thinkers dealing with the same
question, Rousseau has failed in providing a convincing answer.
Although his aim is to secure freedom—to make the individual as free
as he was before he entered society—the emphasis on the General
Will leads in the opposite direction. It indirectly sacrifices the free will
of the individual for the benefit of social order. This interpretation is
of course convenient in that it reduces the problem to a conflict
between pre-established values. What counts is how successfully we
balance the free will of the individual against the need to preserve
social order.

A more radical interpretation would be to argue that the
totalitarian aspect of Rousseau’s thought must be sought within the
idea of freedom itself. From this perspective the whole question is
misconstrued. The question is not how Rousseau despite his explicit
concern for freedom turns into a spokesman for ”forced freedom”,
since it is precisely because of his understanding of freedom that he
does. The problem lies not so much with Rousseau as the idea of
freedom he embraces. This interpretation may seem counter-intuitive.
How can freedom give shelter to force—its very opposite? Looking at
the discussion on Rousseau it is clear that many theorists focus their
attention on the controversy surrounding the word “force”. The
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question is whether force should be taken literally or whether it
symbolizes something different than pure force.”

If we envisage the problem from Arendt’s perspective, however,
the difficulty with “forced freedom” lies not so much on the side of
force as on the side of freedom. The underlying problem with the
General will is not that it supersedes—Dbe it with force or persuasion—
the free will of the individual. The problem is that the notion of the
will itself is at odds with freedom. As long as freedom is identified
with the will, and the will is supposed to be shared by all rational
beings, any resistance to it will be dismissed as irrational. People who
do not agree—who do not act rationally—must then be repressed for
their own sake. The situation leads, as Arendt writes, “either to a
denial of human freedom—namely, if it is realized that whatever men
may be, they are never sovereign—or to the insight that the freedom
of one man, one group, or a body politic can be purchased only at the
price of freedom, i.e., the sovereignty, of all others.”.*

It is against this background that we must interpret the plurality
of the social contract tradition. Freedom does not belong to the will.
To equate freedom with sovereignty, one single and united will, is to
make plurality into something which should be defeated. Freedom can
then only be achieved at the expense of plurality. For if there is only
one, there is no other. Freedom itself is sacrificed. In this respect, there
is no difference between the free will of the individual and the General
will of Rousseau. The former is not better equipped in sustaining
plurality than the latter. What individual and collective freedom have
in common is the association, indeed conflation, of two ideas:
freedom and sovereignty. The “free will” of the individual and the
“general will” in the writings of Rousseau are not two different
figures of thought. They both express, each in its own way, the same
idea of self-rule. An individual or a collective is free to the extent that
it rules over itself. As Arendt points out, substituting the former with
the latter “does little to eliminate the greatest and most dangerous
difficulty, namely, that thought itself...makes freedom disappear”.”

But if freedom is not a freedom of the mind—it only appears in a
condition of plurality—how should one describe this plurality?
“Plurality”, Arendt writes, “is the condition of human action because
we are all the same, that is, human, in such a way that nobody is ever
the same as anyone else who ever lived, lives or will live.”* Following

153



this line of thought, plurality is characterized by both equality and
distinction.” On the one hand, plurality signifies that human beings
have something in common. They belong to the same humanity. If
human beings would not belong to the same humanity, they would
not be able to understand each other. Each man would be an island.
On the other, plurality implies that human beings are distinct. One
cannot exchange one for the other. Indeed, if human beings were not
distinct, “they would need neither speech nor action to make
themselves understood.”" They would all perceive the world in the
same way. This characterization of plurality is not unique for Arendt.
No matter what position we take in the understanding of plurality, it
requires that people are both related and separated. For to argue that
human beings are distinct, is simultaneously to say that they share this
quality of being distinct. They are distinct equals. However, Arendt’s
association of freedom with action confronts her with a difficult—and
for our purposes, interesting—problem. To see the nature of this
problem, we shall briefly contrast her notion of plurality with a more
conventional understanding, what might be called pluralism.
Pluralism I take to be the idea that Earth is occupied by a
plurality of individuals. These individuals are both equal and distinct.
To begin with, they are equal in the sense that they share some
intrinsic quality, be it a capacity for reason or a language capacity.
They share a common core, something which makes them belong to
the same humanity. This notion of equality is common within political
theory. It is the main reason why John Rawls, in A Theory of Justice,
can argue that it does not matter who places oneself in the original
position. Nor does it matter when one takes up this position.
Essentially, we can assume that human beings are all the same. They
are rational and self-interested.” However, when Arendt writes that
plurality is characterized by equality she means something slightly
different. Although she emphasizes that there must be a common core
to humanity, she seems reluctant to fill this humanity with a particular
substance. She does not identify equality with a human quality, like
rationality or self-interest. Rather, and as George Kateb points out,
she describes equality as a fundamental condition for humanity.” The
contention is that equality does not fall back upon a human feature,
like rationality, but all human features are themselves the outcome of
natality—the equality that comes with birth. If there is a common
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core to humanity it can only be found in the fact that we all come into
the world in the same way.

In Arendt’s view, the equality that comes with birth is without
substance. It does not signify a human essence. Birth is the beginning
of humanity, and as such, it cannot itself fall back upon humanity. It
is an equality that arrives with life itself. Arendt here invokes the
Roman language according to which “to live” and “to be among
men” and “to die” and “to cease to be among men” were used as
synonyms. To live is associated with plurality, with the fact that
“men, not Man, live on earth and inhabit the world.”* Death, on the
other hand, is like an omnipresent and monotheistic God—an
exclusion of the many for the benefit of the One. The central point is
that equality cannot be identified with a sovereign will. It cannot be
experienced “in the dialogue between me and myself”.* Equality only
shows itself in acting and speaking. It requires, by its very nature, the
presence of others. The desire to make men equal by appealing to a
basic human essence, like rationality, will have a deadening effect on
the equality among men. Rather than protecting the diversity of
society, it replaces the plurality of men with the unity of Man. It
undermines the plurality which is necessary for freedom to exist.

In the conventional understanding, in what we take as pluralism,
individuals do not only share a common core, they are also separated
from each other. Humanity is not in one piece, but it contains a
multiplicity of different convictions, wills and desires. This feature of
plurality, that human beings are distinct, is one of the central tenets of
A Theory of Justice. It is precisely for the sake of plurality that Rawls
seek to construct his theory of justice. The critique of the book is, in
this respect, levelled against classical utilitarianism. According to
Rawls, the utilitarian assumption that one can conflate “all persons
into one through the imaginative acts of the impartial sympathetic
spectator” does not only reduce politics to sheer administration. What
is more, it overlooks the plurality inherent in society. “Utilitarianism”,
Rawls writes in a famous passage, “does not take the distinction
between persons seriously.”” However, from Arendt’s perspective,
there is no difference between the impartial spectator within
utilitarianism and the impartial decision made in the original position.
The latter is not better equipped in protecting plurality than the
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former. What both have in common is the idea that one person can
“stand in” for the rest. He/she can speak for all.

Rawls’ reconstruction of the social contract is a case in point. If
theorists such as Locke or Hobbes think of the contract as something
entered into by different individuals, Rawls brings the idea of the
social contract to a higher level of abstraction. The appeal is here
directed to each and everyone in its capacity as individual. The
contract is not a contract between individuals.” The contract is the
outcome of a bargain between the rationality and the self-interest of a
single individual under the assumption of an original position. It is
internal to the individual itself. The claim is that since all persons
would reason in exactly the same way, it does not matter who places
themselves in the original position. It is fully possible to “view the
choice in the original position from the standpoint of one person
selected at random”.”" We need, as it were, only one. In Arendt’s view,
however, human beings are distinct in a deeper and more idiosyncratic
sense. “Nobody is”, as Arendt points out, “ever the same as anyone
else who ever lived, lives or will live.”” This means that human beings
are not only numerically different. They are not “reproducible
repetitions of the same model”.” Plurality signifies that human beings
are unique and irreplaceable. We cannot substitute one for the other.
With each birth somebody unique appears in the world, somebody—a
“who”—which did not exist before.

This last feature of plurality, that human beings are unique, is the
most difficult feature to comply with. It is also what distinguishes
Arendt’s work from many other theories on plurality. In William
Connolly’s terms (and like Connolly), Arendt is not only concerned
with defending plurality. She is also concerned with defending the
pluralist imagination itself.” The question she raises is whether the
general framework of plurality, the way we think of plurality, is itself
pluralistic. Is it able to respect the distinction between persons? What
troubles Arendt is the fact that most theorists concerned with
plurality indirectly fall back upon a monistic thinking. They
erroneously assume that “behind the obvious plurality of man’s
faculties and abilities, there must exist a oneness”.” (emphasis added)
Still, this critique presents Arendt with a difficult problem. The
problem is that Arendt cannot herself escape the unitary structure of
language. To claim that human beings are unique and irreplaceable is
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to say that human beings are identical in this respect. They are all
unique and irreplaceable. And clearly, if all human beings are unique
and irreplaceable they are no longer unique. They are equal. Arendt is
of course aware of this problem. She admits that language has a
tendency to generalize, to jeopardize the distinctiveness of persons:

The moment we want to say who somebody is, our very vocabulary leads us
astray into saying what he is; we get entangled in a description of qualities
he necessarily shares with others like him; we begin to describe a type or a
“character” in the old meaning of the word, with the result that his specific
uniqueness escapes us.’’

This perplexity of language—the way language unites everything that
comes in its way—is a delicate problem for anyone who wants to
maintain the plurality of the human condition. It runs the risk of
compromising the plural character of the act of freedom. If, as Arendt
herself admits, the distinctiveness of persons cannot be maintained,
she indirectly falls prey to her own critique. She makes unity into the
condition of plurality, and thereby undermines the very idea of
freedom itself. Is it possible to alleviate this unitary structure of
language? Can one describe plurality in a way which prevents
freedom from turning into sovereignty? I believe one can. At this
point, it should be recalled that language does not exhaust the
encounter with the other. The subject affected in proximity cannot be
made into a theme or a theory. It is unique and irreplaceable. Arendt
is therefore right in claiming that the uniqueness of the subject escapes
language. It cannot be grasped by what is said. She is mistaken,
however, if she from this infers that the plural condition of freedom is
compromised. Plurality is not a condition that can be reflected in
thought. It has an irreducible structure. The subject revealed in acting
and speaking is unique precisely because it refuses synchronization in
the present. It disturbs the unity of universal language.

The last point is worth emphasizing. It means that the act of
freedom not only reveals a unique and responsive subject. It is also
constrained by it. The responsive subject calls freedom into question.
It puts a hold on the claims of freedom.” This is clear once we
recognize that although freedom is a move away from the other—it is
freedom from responsive subjectivity—this movement is never
completed. As long as freedom springs from the an-archical subjection
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to the other it cannot be fulfilled. The act of freedom is a beginning
without end. For whereas a goal or a motive are undertakings that
can be satisfied—a goal can be attained and a motive can be
justified—an-archy is without horizon. It is infinite. This infinity in
the encounter with the other makes freedom into a performative
concept. It indicates that freedom can be “actualized but never fully
materialized.”” A fully materialized freedom could only come to pass
in a world which is entirely freed from others. Since this remains an
unlikely scenario, a totalitarian dream which, in the words of Arendt,
only can be sustained by “the exchange of the real world for an
imaginary one where these others would simply not exist”,” freedom
remains an unfulfilled and on-going project. It is continuously
interrupted and disturbed by the presence of the other.

This impossibility of freedom to be all-inclusive distinguishes the
act of freedom from the notion of a sovereign will. If the act of
freedom remains limited by the presence of the other, sovereignty is a
“oneness”. It does not recognize any restrictions upon itself. It is a
will without limits, in power but alone. This emphasis on a singular
and omnipotent will easily leads to the kind of blindness that makes
some people dominate others in the name of freedom. Indeed, it is not
difficult to see how Rousseau can end up in a vindication for “forced
freedom”. As long as the General will carries its legitimacy within
itself—as long as there is nothing there to limit the claims of the
sovereign will—the idea that we must force freedom upon others lies
within its logical horizon. If human beings cannot otherwise but be
free, what else did Rousseau do but follow the logic of freedom itself?
He only forced them to be what they already are.” Taking this into
consideration, we should recognize that the failure of freedom to
achieve its own fullness is not something that works against freedom.
Quite the opposite. The calling into question of freedom by the other
is the essential condition of freedom. It prevents the act of freedom
from turning into its opposite; from excluding the many for the
benefit of the One.
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Negative freedom: the outlines of a third concept

There is a strong custom within political theory to distinguish
between negative and positive freedom. This distinction, which can be
traced back to Benjamin Constant’s lecture on the freedom of the
ancients and the moderns, was reinforced by Isaiah Berlin in his
famous essay “Two Concepts of Liberty”.” In Berlin’s construal,
negative freedom is described as the area within which an individual
can pursue its own ends without interference by others. To be free is
to do whatever I choose to do without being prevented by someone
else, be it governments, individuals or groups. Positive freedom is a
more active concept. It springs from the wish of an individual or a
group to be master of its own life. To be free is equivalent to engaging
with others in the rule of common and public affairs.

If Berlin’s distinction was introduced as a critique of positive
freedom, a critique which no doubt has set the tone within the liberal
tradition, there have recently been several attempts to modify this
distinction on the basis of the republican tradition.” Quentin Skinner
and Philip Pettit have tried to revitalize what David Held calls the
“protective” as opposed to the developing tradition of
republicanism.” They call attention to the fact that although the
republican understanding of freedom is associated with an active
participation in public affairs, it is still negative in character. The
predominant assumption within the republican tradition is that
negative freedom—freedom from interference or domination—only
can be realized by way of a continuous and active engagement in the
rule of the republic. Participation is perceived as “a necessary
condition of maintaining individual liberty”.*

In what follows we will continue the discussion on freedom
initiated in the previous two sections. We will try to situate this
understanding of freedom in relation to the liberal and the republican
tradition. The aim is to show that freedom from responsive
subjectivity presents us with a third conception of negative freedom:
freedom from responsive subjectivity. To see this, we shall recapitulate
Berlin’s distinction, and the alternative notion of negative freedom
found within the republican tradition. It will make it easier to
understand how our concept differs from the liberal and the
republican one. It should be noted, however, that the discussion on
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freedom is theoretically complex and I cannot do justice to this
complexity here. Suffer it to point out the general traits of the debate.

According to Berlin, the negative and the positive understanding
of freedom are concerned with different aspects of liberty.” The
negative understanding of freedom is an attempt to answer the
question: “What is the area within which the subject is or should be
left to do or be what he is able to do or be without interference by
other persons?”® According to this line of reasoning, freedom is
concerned with the sphere within which the individual can act
without being prevented by others. It secures the freedom of the
individual against interference by others. The wider the area of non-
interference, the wider the freedom of the individual.”

Berlin associates this negative understanding of freedom, among
others, with the work of Thomas Hobbes. Freedom, to Hobbes,
consists in there being no impediments to the will. A free man is he
that “is not hindered to do what he has a will to”.* In Charles
Taylor’s terminology, this negative concept of freedom is a pure
opportunity concept.” It says nothing about the human capacity to
realize intended goals. If T am blind, and cannot read books, one may
think that I am unfortunate. But this is not equivalent to saying that I
am unfree. The fact that I cannot reach my intended goal (here: to
read books) does not imply a lack of freedom. Freedom has nothing
to do with the conditions, the resources or the capacity of the
individual. As Berlin points out, a lack of freedom only takes place
the moment someone prevents me from doing what I could otherwise
do.” Freedom and non-freedom correspond to the degree that others
interfere in my life, not with the quality or conditions of my life. As
long as my willing is not prevented by others, my freedom remains
intact.

This emphasis upon non-interference serves to protect the
freedom of the individual against arbitrary domination. The aim is to
keep other human beings as well as the authority of the state at bay.
The question is where to draw the line. What is the proper balance
between the freedom of the individual and the claims of society? In
what situations may someone interfere in my life? If political theorists
tend to have different views on these questions, the basic purpose of
negative freedom is the same: to preserve the freedom of the
individual against arbitrary power. In this respect, Berlin does not
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distinguish between theorists such as Mill, Constant, Hobbes or
Bentham. Whatever the principle one uses to defend this view,
whether it is natural law, social contract, or utility, freedom means the
same thing. It means “liberty from; absence of interference beyond the
shifting, but always recognizable, frontier [between the individual and
the state]”.”

If the negative concept of freedom seeks to establish an area of
non-interference, the positive notion of freedom grows out of a
different concern. It seeks to answer the question: “What, or who, is
the source of control or interference that can determine someone to
do, or be, this rather than that?”” Rather than keeping the ruling
authority at bay, the positive concept of freedom strives to make
people part of its authority. Freedom is perceived, not as freedom
from interference, but as freedom to master one’s own life. This
means that in contrast to the negative concept of freedom, this
understanding of freedom is more of an exercise-concept.” “To be
free” consists in participating in the rule of society and the different
processes which wield power over my life. It resides in active self-
government.

This positive notion of freedom is often associated with what
Benjamin Constant calls “the liberty of the ancients”. In ancient
Athens freedom was looked upon, not as a private concern but as
something that belonged to the life of the polis. It was from the very
beginning associated with an active participation in public affairs.
Interestingly enough, Berlin associates the positive concept of freedom
with modern thinkers such as Kant and Rousseau. What both have in
common is the identification of freedom with self-mastery or self-
realization. To be free is to determine, individually or collectively, the
shape of one’s own life. According to Berlin, this emphasis on self-
mastery indicates that the individual or the collective is divided
against itself. The obstacle to freedom is not only associated with the
presence of others. To be a slave to nature, or to false consciousness,
is just as intimidating to freedom as the threat posed by others.

Leaving Berlin’s critique of positive freedom aside, it should be
clear that negative and positive freedom relate differently to the state.
As Berlin points out, the question “How far does government
interfere with me?” is logically distinct from the question “Who
governs me?”” The central difference is that negative freedom does
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not have to be pursued within a democratic regime. Negative freedom
only requires a free space, and as such, it is consistent with any regime
as long as it does not interfere with the freedom of the individual.
There is no mnecessary connection between freedom and self-
government, or between liberalism and democracy. While the positive
concept of freedom is concerned with who wields authority, and
therefore makes a distinction between democratic and non-democratic
rule, the negative concept of freedom is more concerned with the
extent of authority as such. The focus is not on the source of
authority but on the claims it makes on the individuals. In this sense,
a democratic regime that violates the freedom of the individual is not
better than a non-democratic regime doing the same thing. It only
“shifts the burden of slavery”.”

If Berlin’s concept of negative freedom is independent of who
wields authority, Quentin Skinner and Philip Pettit have in several
books and articles called attention to a tradition in the history of
thought—the republican—in which the negative concept of freedom is
closely connected to the nature of the ruling authority. They have
tried to show that although the republican understanding of freedom
is negative in character, it is nonetheless associated with an active
engagement in the rule of the republic. Negative freedom requires, by
its very nature, an active participation on the part of the individual. In
contrast to those who associate republicanism with a communitarian
view, Skinner and Pettit stress that the republican tradition does not
see participation as an end itself. There is nothing intrinsically good in
participating in the rule of the republic. Participation is the means by
which to promote individual freedom, not a virtue in itself. It is, as
Skinner writes, “only possible to be free in a free state”.” By making
this argument, Skinner and Pettit seek to move beyond the dichotomy
between negative and positive freedom. The claim is that the
republican notion of freedom deviates both from the negative concept
found in the liberal tradition, and the kind of positive understanding
associated with the Greek tradition.

If we listen to Skinner, the idea of a “free state” was at the centre
of this republican tradition. The benefit of living in a free state was
assumed to be two-fold.” To begin with, it was assumed that only free
states can grow in wealth and civic greatness. States that are in the
service of others, that cannot do what it has a will to do, will not
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prosper but deteriorate. Furthermore, and in this context more
importantly, it was assumed that only a free state can preserve the
liberty of the individual. According to Skinner, this republican
understanding of individual liberty is purely negative in character.
Liberty is not tied to a specific goal, or like the Aristotelian tradition,
associated with a telos. There is not one reason for valuing freedom.
On the contrary it is recognized that there are a variety of human
aspirations and goals. Some people may value freedom because it
gives them the opportunity to live in peace. Others may want it in
order to dominate people. The key assumption, however, is the same:
the individual can only be free as long as it is free to choose its own
ends without interference by others.

But how can one preserve this freedom of the individual? What
prevents the individual and the state from falling into servitude? The
answer to these questions is the motivation behind Skinner’s proposal
that we should regard the republican tradition as a separate school of
thought. The characteristic assumption within the republican
tradition is that the only way to win individual freedom, and to
preserve the freedom and greatness of the state, is to participate in the
rule of the republic. Without active engagement, liberty degenerates
into servitude. The central tale is, as Skinner writes, that if we want to
maximise individual freedom “we must cease to put our trust in
princes, and instead take charge of the public arena ourselves.””

In a similar vein, Philip Pettit reminds us of the intermediate
position found in the republican tradition. He argues that the
distinction between the negative and the positive has “sustained the
philosophical illusion that, details aside, there are just two ways of
understanding liberty: in one, freedom consists in the absence of
external obstacles to individual choice, in the other, it involves the
presence, and usually the exercise of the facilities that foster self-
mastery and self-fulfilment”.” Despite a shared emphasis on
republicanism, Skinner and Pettit interpret the negative concept of
freedom within the republican tradition differently. If Skinner
associates negative freedom with non-interference, Pettit stresses that
the republican notion of freedom was associated with #non-
domination.” He argues that when Hobbes introduced the idea of
freedom as non-interference in the seventeenth century he broke with
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a long-standing tradition of regarding freedom as the opposite of
slavery.”

The principal case made by Skinner and Pettit is that the history
of political thought embodies not one, but two different concepts of
negative liberty. The protection of individual liberty is not necessarily
bound up with the kind of minimal state associated with the liberal
tradition. It is fully possible to preserve a maximum degree of non-
interference or non-domination and support the idea of active
citizenship in the republic. In line with Skinner and Pettit, I think that
the republican combination of negative freedom and active
participation is intriguing. It demonstrates that we do not have to
choose between modern and ancient liberty, between negative and
positive freedom.” In contrast to the republican view, however, I
understand by negative freedom something different than absence of
interference or domination in the common sense of the term. Let us,
for purposes of clarification, contrast our notion of negative
freedom—freedom  from  responsive  subjectivity—with  the
conceptions purported by the liberal and republican tradition.

Freedom from responsive subjectivity

Both the liberal and the republican tradition regard freedom as
negative in character. Although the two traditions have different views
on how to best preserve the freedom of the individual—whether it
should be protected from the authority of the state or be actively
pursued through the state—they agree that individual freedom is the
highest priority. The basic assumption is that freedom is “freedom
from”. But what does it mean to suggest that freedom is negative in
character? To grasp the essential features of negative freedom, we
need to understand its antonym. We need to know what conditions
freedom, what it means to be unfree. Broadly stated, there are two
ways of interpreting this question, one liberal and one republican. If
we turn to the social contract tradition, and the thought of Hobbes,
the antonym of freedom seems to be fear. The anarchical condition is
a state of terror. It makes the life of people “solitary, poor, nasty,
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brutish, and short.”” Political freedom springs from a passion for
peace. People want to replace this state of nature with a political
order that is able to secure the freedom of all. Still, this is too simple a
description. To wunderstand why the anarchical condition is
characterized by conflict one needs to take the argument one step
further. What makes the state of nature into a state of war, rather
than into a state of peace?

If we listen to Hobbes, equality is the determining feature of
conflict. War does not originate from an asymmetry in power, but it
springs from the equality among men. It is because “men are equal in
the faculty of the body and the mind” that they come into conflict
with one another. Human beings are all self-preserving creatures.
They share “a perpetual and restless desire of power after power that
ceases only in death”.” From this equality of men “arises equality of
hope in the attaining of our ends”, which in turn means that “if any
two men desire the same thing, which nevertheless they cannot both
enjoy, they become enemies.”” They can no longer trust each other
but are doomed to live in continual fear. The inception of the state
springs from a desire to leave this “war of everyone against
everyone”.” It aims to secure my liberty against the liberty of others.

This link between equality, conflict and negative freedom is not
limited to Hobbes. It is inherent in most accounts within the social
contract tradition. Equality can of course be described in different
ways. John Locke does not speak of equality of condition. He rather
speaks of individuals as bearers of natural rights, something which
make them equal before God. According to Locke, these rights to
“life, liberty and property” make men equal in their right to punish
those who do not respect them.” The conflict arises since people are
judges in their own cases, a condition which leads to different, but
equally justified, interpretations of what counts as transgression.
According to Locke, this conflict can be mitigated only if individuals
transfer their personal right to punish to a government.

The many differences between Hobbes and Locke
notwithstanding, the linkage between equality, conflict and negative
freedom is worth emphasizing. It implies that the conflict that arises
in the state of nature is symmetrical in essence. It is a conflict between
equals. There is not one actor dominating the others, but what we
have is, in Hobbes’s terms, a “war of all against all”. Indeed, if one
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actor could suppress all the others, it would not give up its position
freely. It would prefer the anarchical state of nature, which would of
course no longer be anarchical, to the political order. Likewise, the
state of nature in Locke’s construal would never be deserted were it
not for the equality among men. No rational person, as Locke writes,
would change his condition with an intention to be worse off than he
was before.” The establishment of government only makes sense
under the assumption of an original equality. If some people are more
equal than others, to use George Orwell’s telling expression, they will
have no reason to subject themselves to a common political
authority.”

This suggests that within the social contract tradition, negative
freedom—freedom from interference by others—presupposes equality.
It is symmetrical in nature. The antonym of freedom is interference by
an equal other. Can one describe negative freedom in a different way?
The most immediate answer is of course to argue that the antonym of
freedom is not interference by an equal other, but interference by a
dominating other. To be free is to be free from domination or
subjugation. It consists in not having to be under the oppression of
anyone else. This association of negative freedom with non-
domination distinguishes the republican tradition from the social
contract tradition. In the republican understanding, negative freedom
does not presuppose an original equality. On the contrary, freedom
springs from an asymmetry in power. As Machiavelli argues in The
Discourses, society is dominated by two classes, the ones who
dominate and the ones who are dominated.” This power asymmetry
calls for an active engagement in the rule of the republic. In contrast
to the liberal tradition, which presupposes symmetry in conflict—and
therefore seeks to attain a balance of power between equal
individuals—the power asymmetry within the republican tradition
calls for a constant resistance against arbitrary domination. The
underlying assumption is that if individuals do not actively protect
their own freedom, they will be dominated by others. Indeed, “if we
ask what the nobility are after and what it is the common people are
after, it will be seen that in the former there is a great desire to
dominate and in the latter merely the desire not to be dominated.”” It
follows that freedom cannot be entrusted to a so-called “neutral”
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state. It must be put in the hands of those who are dominated. They
will, for obvious reasons, “take more care of it”.”

Drawing together the several links in our argument, we are now
able to sketch out what may be regarded as a third alternative in the
understanding of negative freedom: If we associate freedom with the
responsive subject, the antonym of freedom can neither be described
as interference by an equal or dominating other. The antonym of
freedom should rather be seen as interference by the alterity of the
other. The act of freedom is emancipation from the an-archical
subjection to the other.

This interpretation of negative freedom differs both from the
liberal and the republican tradition. To begin with the former,
freedom does not spring from an original equality among men. We do
not have symmetry between free subjects. What constraints my
freedom is not the freedom of the other, but my responsivity to the
other. This shift in the underlying idea of constraint corresponds to a
shift in the meaning of anarchy. In the liberal understanding, anarchy
is interpreted as a state of equality. Anarchy is anarchical in the sense
that no one rules. In our terms, however, an-archy is not equivalent
to a clash between equal subjects. The an-archical condition is a
disorder in the sense that it cannot be brought into the horizon of the
present. It refuses synchronization. An-archy makes me responsive to
the other without me being able to demand something in return. This
means that in our construal, an-archy is from the very beginning
asymmetrical in nature. Rather than associating an-archy with a clash
between already given subjects, an-archy is associated with the
formation of subjectivity. To be subject is to be an-archical—without
power.

On the face of it, this understanding is closely related to the
republican tradition. In line with the republican view, freedom springs
from an asymmetry in power. Negative freedom consists in not being
subjected to someone else. Still, from our perspective the antonym of
freedom does not consist in subjugation in the common sense of the
term. It is not associated with the power that other human beings may
wield over my life. Freedom is freedom from the an-archical
subjection o the other. The term “to” reveals that negative freedom
has an affirmative structure.
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Firstly, negative freedom is affirmative since it materializes an
infinite response to the other. From the preceding discussion we know
that negative freedom is equivalent to non-interference. It is negative
in that it leaves the subject out of the picture and focuses on the
interference by others. The aim is to limit the threat that others may
pose to individual freedom. If we assume a move from responsive
subjectivity to negative freedom, however, the term “negative” takes
on a double significance. The reason is that negative freedom is a
limitation of something which in itself is unlimited—the an-archical
response to the other. In contrast to the interference by others, the
interference by the alterity of the other is without boundaries. It is
inexhaustible. This means that negative freedom is not a simple
negation of the response to the other. It is not the reverse side of the
responsive subject. Negative freedom is a limitation of a responsivity
that exceeds freedom. And what exceeds freedom, must necessarily
limit freedom. It must condition its mode of existence. Herein resides
the positive aspect of freedom. Negative freedom does not only limit
the response to the other. It is itself a manifestation of this
responsivity. The limit works, so to say, both ways. Negative freedom
is at once an emancipation from, and a manifestation of, the
responsive subject. The endeavour to step away from the responsive
subject is simultaneously a step towards its materialization. It is
negative and positive all at once.

The negative concept of freedom is positive in yet another
respect: it requires an act. Conventionally speaking, negative freedom
is “passive” in nature. It does not require an active engagement on the
part of the individual. Negative freedom is a pure opportunity
concept. The contention is that the individual is free as long as its
opportunity to act is not violated by someone else, regardless of
whether it makes use of this opportunity or not. From our
perspective, however, negative freedom does not reside in the passive
enjoyment of freedom. It does not reside in the absence of
interference. In fact, the opposite is true. To be passive is to be
subject. To be free consists in acting against this subjection to the
other. Indeed, since the subject is not free in itself, it can only be free
in the act of freedom itself. Human beings are, as Arendt writes,
“free—as distinguished from their possessing the gift for freedom—as
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long as they act, neither before nor after; for to be free and to act are
the same.””

Still, we need to proceed carefully here. Positive freedom, in the
conventional understanding, is a desire for self-fulfilment. The
assumption is that the individual is free insofar as it actively seeks to
realize its own self. This assumption is not in tune with the concept of
freedom defended in this chapter. The gist of freedom does not reside
in self-fulfilment, or in the approximation of a human goal or
purpose. Freedom is not a realization of the self, but a realization of
an escape from the self. It is emancipation from the subjection to the
other. With this in mind, we should note that the positive aspect of
freedom does not consist in the pursuit of certain determinative ends.
Nor does it, in the sense given by Skinner, reside in the active attempt
by individuals to preserve their individual freedom. Freedom is neither
an end in itself, nor the means by which to reach a certain end.
Negative freedom is a limitation of the an-archical response to the
other. It is the incarnation of a responsivity that cannot be exhausted.
This impossibility of freedom to fully escape the responsive subject is
what gives freedom its affirmative structure. It prevents the act of
freedom from turning into a unitary sovereign.
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5
THE AN-ARCHICAL STATE

Introduction

In the first two chapters of the thesis we distinguished between a
vertical and horizontal axis within the social contract tradition. We
argued that underpinning these two axes are two different logics of
state legitimacy. In chapter three, we displaced the sovereign subject
with the responsive subject, and in chapter four, we revisited the
criteria of the horizontal axis from the viewpoint of the responsive
subject. Freedom was recast as freedom from responsive subjectivity.
It is now time to spell out the implications of this argument for the
overall conception of legitimacy. What is the significance of this
rereading of subjectivity and freedom? What role does it play in the
inauguration of a legitimate state? The term “an-archical state” may
seem like a contradiction in terms. On the one hand, it implies a
powerless state, a condition of disorder and anarchy as opposed to
the orderly notion of the sovereign state. On the other hand, the
reference to statehood gives the impression of political order,
sovereignty and stability. But an-archy is not anarchy. The notion of
an-archy described in this thesis is not the reverse side of the state. It
is not at odds with the idea of a powerful and legitimate state. The
an-archical moment at the foundation of the state in fact adds to its
power. It makes sure that the legitimacy of the state does not come to
a standstill.

To make this argument, we shall take issue with two
fundamental assumptions within the social contract tradition, both of
which have figured in an undeveloped form in the preceding chapters
on subjectivity and freedom. The first assumption has to do with the
rationale behind the modern state. To many political theorists the
raison d’etre of the state is to restrain individual and collective desires
for power. It is freedom-curbing and freedom-guaranteeing at the
same time. The an-archical turn displaces this reading of state
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legitimacy. If the state normally is looked upon as a means by which
to limit an anarchical war of all against all—or, in a less extreme
version, to constrain the conflict that arises in the absence of an
effective political authority—the an-archical response presents us with
a different picture. The state is not introduced to free people from an
anarchical war of all against all. It is introduced to free them from the
an-archical responsivity of the one for all. This is what the political
contestation of a legitimate state is ultimately about—to define the
limits of responsivity.

The second assumption has to do with the structure of the state
itself. In the social contract tradition, the legitimacy of the state
resides in the will to consent. The people who are subordinated to the
state must be able to consent to its authority. In our construal,
however, a fully legitimate state—understood as a perfect coincidence
between obligation and consent—would spell the end of politics as we
know it. It would, to paraphrase Hannah Arendt, sacrifice the
plurality of men for the unity of Man. The an-archical response
indicates that the legitimacy of the state resides, not in the will to
consent but in the act of dissent. The emphasis on dissent may seem
odd, given the role of responsivity in the conception of the state. Why
dissent to the state, if the state from the very beginning is in the
service of responsivity? Does not the an-archical response forestall the
whole problem of conflicting claims? If it has become customary to
think of responsivity and dissent as two different aspects of political
life, the one concerned with “ethics” and the other with “politics™,
the present chapter shall present a different view. It aims to show that
the act of freedom has a double bind to the notion of a legitimate
state. It combines a radical responsivity to the other with an equally
radical form of dissent.

The chapter is structured as follows: In the first section I examine
the impetus behind the modern state. By presenting the an-archical
condition as a subjection o the other rather than as an equality with
the other, I shall turn the traditional understanding of power within
the social contract tradition inside out. In the second section I shall
move on to a discussion on the structure of the state itself. Drawing
on the role of an-archy, I’ll seek to demonstrate that the act of dissent
is a prerequisite for the construction of a legitimate state. It is at once
what enables and resists the authorization to exercise state
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sovereignty. In the third and final section I shall make a short
excursus to John Rawls’ theory of justice. The endeavour is to
explore, albeit in a tentative fashion, what a rereading of justice as
fairness along the lines of the an-archical state could possibly entail.

The table below summarizes the main outlines of the argument
on the an-archical state.

The State The An-Archical State
Starting point sovereign subject/ —| responsive subject/
anarchical question an-archical response
Impetus behind freedom from the —| freedom from the an-
the state anarchical war of all archical responsivity of
against all the one for all
Legitimacy of the | the will to consent —| the act of dissent
state seen in

Table 1: The An-archical State. Logics of Legitimacy in the Social Contract
Tradition

Sovereignty inverted

Why, to reiterate the famous anarchical question, do we need the
state? Why not live without it? To many theorists the answer to this
question is clear enough. The political order is grounded on self-
preservation. People have a desire to preserve themselves, and since
other people have the same desire they become enemies. The overall
purpose of the state is to limit this war of all against all, or in a
Lockean sense, to limit the conflict that arises from different
interpretations of law. As I shall seek to show below, the shift from
the anarchical question to the an-archical response displaces this
conception of statehood. It inverts the meaning of power within the
social contract tradition. Social contract theory is not a theory about
the legitimate source of power within the state. It is primarily a theory
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of powerlessness, and what can legitimately be done to limit and
neutralize its mode of operations.

Let us begin the discussion by recapitulating the central tenets of
the social contract tradition, starting with the anarchical question
itself. It is often said that the anarchical question is the most essential
political question there is. Legitimacy is not only a question about
how to best organize the political life of the state. It also involves a
prior and more fundamental issue, namely whether there should be
any state at all. The social contract tradition did not only provide a
convincing answer to this question, an answer which continues to
inspire the political theoretical discussion on state legitimacy—its
contribution was more profound: It invented the anarchical question
itself. It opened up the state to theoretical investigation. By assuming
a pre-political “state of nature” it was possible to affirm or indeed (as
in the case of anarchists) reject the legitimacy of the state. It was
possible to reflect upon political reality from afar. The contention is
that as citizens of the state we can always retreat to a more primordial
standpoint to ask for its legitimacy. We can question the state we are
in. This capacity to detach from the workings of everyday life
explains why advocates of the state can argue that if the state were
not to exist, one would nevertheless have to invent it. What exists in
the present is one thing, what is legitimate another.” It also explains
why anarchists, or those who shy away from too powerful a state, can
draw the opposite conclusion.’ The anarchical question presupposes,
at least in principle, a viable option to the modern state.

But the social contract tradition did not only bring with it a
privileged standpoint from which to reflect upon the legitimacy of the
state. It also reflected upon this standpoint itself. Adjacent to the
anarchical question—why the state?>—is of course the question of
anarchy itself. What does it mean to live without the state? How
would life appear in a situation of anarchy? Despite disagreement on
the exact nature of this condition, theorists working within the social
contract tradition often share two assumptions about the nature of
anarchy. On the one hand, the idea that the state of nature is
inhabited by free and equal individuals, and on the other, that these
individuals are self-preserving and rational creatures able to
ameliorate the shortcomings of the natural condition of mankind. If
we listen to Hobbes, freedom in the state of nature consists in doing
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what one would like to do without hindrance by others. “The right of
nature”, he contends, “is the liberty each man has to use his own
power, as he will himself, for the preservation of his own nature”.’
But since all individuals are “equal in the faculties of body and
mind”’—we all have the same and restless desire for power—there
arises a war “of every man against every man”.® What ultimately
takes men out of this warlike condition is a combination of instinct
and reason. For while the desire for self-preservation leads men to a
condition of war, this condition by itself generates a desire to replace
the misery of war with the confidence of peace. Reason provides the
means for doing this. It makes men “drawn to agreement.”’

In a similar vein, Locke describes the state of nature as a state of
“perfect freedom”. Individuals are free to “order their actions, and
dispose of their possessions and persons, as they think fit”. This
freedom, moreover, is equal to all individuals. No one possesses more
freedom than another.’ The state of nature so conceived is not wholly
unregulated. It “has a law of nature to govern it”. This law is reason
itself. Natural law teaches us that “being all equal and independent,
no one ought to harm another in his life, health, liberty, or
possessions”.” Why then would people living in such a perfect state of
anarchy leave it for something else? For Locke, as for Hobbes, the
answer is to be found in the conflict that arises between individual
freedoms. In the state of nature the enjoyment of freedom is
“constantly exposed to the invasion of others”. It is “full of fears and
continual dangers”.” Since people are rational they realize that
without the establishment of a political society the anarchical
condition will degenerate into a permanent state of war. It will leave
everyone worse off than they would be under the protection of the
state. If self-preservation throws individuals into a state of war, reason
therefore calls them out of this condition. It acts “for the mutual
preservation of their lives, liberties and estates™."

It is often complained that the state of nature is a fiction of the
social contract tradition. It is nothing but a story about human
nature. But stories are not unimportant. They tell us something about
the way we conceive of ourselves and our place in society. Fictions are
not like facts. They are human products, and as such they can be
more or less convincing. Some fictions are sustained against all reason
(“all human beings are born equal”); others are fully reasonable but
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nevertheless told in vain (“The Emperor’s New Clothes”). The fact is
that this particular fiction, handed over to us by the social contract
tradition, has laid the foundations to some of the most long-lived
political stratifications of our time. The conflict between freedom and
equality, self-preservation and reason is not confined to the anarchical
state of nature. It continues to shape the way we think about the
state. As citizens living in modern liberal democracies, we often take it
for granted that the state is, and should be, in the equal interest of all.
The state should be neutral vis-a-vis its citizens. The freedom people
gain from constituting the state must correspond to the constraints
they have to accept on their freedom once it is constituted. Unless this
is the case, the state benefits some people at the expense of others.
This reading of legitimacy, the idea of individuals as both authors and
addressees of political authority, builds on the assumption that
freedom and coercion spring from the same source. The idea is, as
Rousseau writes, that “obedience to a law which we prescribe to
ourselves is liberty.”"

The conflict between freedom and equality—seen in the
requirement for symmetry between rulers and ruled—is an
indispensable part of our present political imagination. So is the
conflict between self-preservation and reason. As citizens of a
democratic society we often perceive of the state in different ways, all
depending on whether we appeal to our capacity for self-preservation
or reason. On the one hand, we look upon the state as a coercive
institution, as an authority that restricts our scope of freedom. It
prevents us from acting out our private desires. On the other hand,
and this is where reason sets in, we look upon it as an institution that
guarantees freedom and equality. The state sees to it that my freedom
does not come into conflict with your freedom. It guarantees equality
before the law. This conflict, which is taken to be internal to the
individual, predetermines the relationship between the state and its
citizens within a legitimate state. It makes it fully reasonable for us to
support the welfare state, while at the same time trying to be
exempted from paying taxes. Reason tells us one thing, our desire for
self-preservation another. Balancing these two claims is what politics
is all about.

What would it mean to reinterpret the legitimacy of the state in
an-archical terms? The first thing to note is that the source or impetus
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behind the state changes. The an-archical moment in the encounter
with the other is a condition of powerlessness. It is a subjection to the
other, a radical passivity in the face of the other. The rationale behind
the state is precisely to limit this an-archical responsivity to the other.
It consists in not being subjected to the other. This reading of the
modern state goes against a powerful presupposition within social
contract theory: the “politics of suspicion”.” Let us therefore be very
clear about its meaning. Traditionally speaking, the state is looked
upon as an institution that constrains individual desires for self-
preservation. It is prohibitive in nature. The move from anarchy to
statehood is a move from a state of war to a state of peace. In our
terms, however, the purpose of the state is not to constrain individual
desires for self-preservation. It does not secure my liberty against the
liberty of the other. The state is not prohibitive, but affirmative in
nature. To be free is to be free, not from the wild and untamed
freedom of the other, but from the irreducible responsivity to the
other.

This rereading of an-archy, as a subjection to the other rather
than as an equality with the other, inverts the traditional meaning of
power within the state. The responsive subject—the “inverted
sovereign” of the social contract tradition—indicates that the state
does not serve to mitigate an anarchical war of all against all. It
mitigates an an-archical responsivity of the one for all. This is not to
say that we can do without laws and regulations. We are not here
trying to argue for the dissolution of the state. If human beings never
disagreed, if people lived undisturbed in the Garden of Eden, we
could perhaps envisage a society without regulations. But this society
would not be human. The key issue, therefore, is not whether society
needs regulations or not. The issue is rather what human regulations
are for. What are they supposed to regulate? This is where our
conception differs from traditional readings of the social contract
tradition. If most theorists argue that the state serves to secure
freedom and equality, to constrain people from violating the freedom
of others, the an-archical response provides us with a different
picture. The state does not serve to limit and regulate individual
desires for self-preservation. It rather limits and regulates responsivity.

Responsivity should not be confused with more familiar theories
of responsibility. In most discussions on legitimacy, citizens do not
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only have rights, for instance the right to a certain minimal level of
welfare, but also corresponding responsibilities and duties, i.e. the
duty to pay taxes. The presupposition is that the inception of the state
creates a symmetrical relationship between the right to rule and the
duty to obey. For everything I give up I receive, at least in principle,
something in return. If the contemporary discussion has come to focus
more on the issue of rights than duties, a fact which has been
criticized by communitarian thinkers, one can today witness a
renewed interest in the concept of responsibility. In the wake of
globalization, which often is associated with the erosion of communal
ties, many theorists want to give new lease to the idea of civic
responsibility. States, it is argued, do not only regulate and
redistribute “goods” such as freedoms and rights. They also regulate
and redistribute “bads”, responsibilities and duties.” But this move
from the concept of right to the concept of responsibility—from what
I demand of the other to what I owe the other—seldom moves beyond
the political matrix of the vertical axis within the social contract
tradition. The responsibility is often assumed to take place within the
confines of a symmetrical relationship between rulers and ruled. It is a
matter of what to emphasize within this political matrix.

The view presented here is different. To claim that the state limits
and regulates responsivity is not equivalent to saying that citizens
ought to pay more attention to the duties they owe to each other. The
endeavour is not to find the proper balance between rights and
responsibilities within the state, or to argue in favour of a moral
rearmament, for that matter. The concern is more fundamental. It is a
matter of understanding the legitimacy of the state itself. What
reasons are there for inaugurating rights and duties in the first place?
In contrast to those who argue that the pattern of duties and rights
within the state is based on self-preservation, on a desire to free
people from a war of all against all, I contend that this pattern stems
from a desire to free people from a primordial subjection to the other.
The symmetry of rights and duties within the state is ultimately in the
service of an-archy. The contention is that “the equality of all is born
by my inequality.”” It limits and defines the an-archical responsivity
to the other.

This move from the anarchical question to the an-archical
response displaces the central tenets of legitimacy within the social
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contract tradition. The primary political stratification no longer
resides in the conflict between self-preservation and reason, between
what I desire and what I will. It resides in the relationship between
subjectivity and freedom. At the heart of the state is an ongoing
oscillation between the passivity of subjectivity on the one hand, and
the activity of freedom on the other. Unlike the anarchical conflict
between self-preservation and reason, which is internal to the
individual, the relationship between subjectivity and freedom is inter-
subjective in nature. It takes place in the everyday encounter with the
other. In the subway, in the store, in the street, at home and at work—
in all these situations the legitimacy of the state is set in motion. It is
remoulded as a result of the act of freedom. This reading of state
legitimacy does not serve to disqualify other conflicts within the state.
It does not renounce the idea of human beings as self-preserving and
rational. It simply alters their configuration. In the light of an-archy,
reason and self-preservation do not contradict each other. To be
rational is to be self-preserving. It justifies itself in the face of the
other. Let us illustrate this point by way of a telling example from
everyday life, the “subway example”.

It happens now and then, more frequently these days, that people
come up to me in the subway and ask for money to be able to pay for
shelter and food. When this happens I always feel exposed and
vulnerable. What makes the situation so unbearable is the fact that
this person looks at me. In the presence of the other I am no longer
part of the great mass of people around me, but I am “hostage” to the
other. I cannot hide. Sometimes I try to look the other way, but deep
down I know that I am responsive. This insight is not supported by
reason or conviction. It happens right here, in the concrete encounter
with the other. Facing the other I am pulled out of myself, summoned
to respond. But the encounter with the other does not only make me
into a responsive subject. It also makes me frustrated and angry. By
what right, I ask myself, does this person put me in a situation of
having to say no? I have people around me that I care for more,
people who deserve my compassion and my care more than the
person standing before me. This person, I tell myself, is not my
responsibility. It is the task of the state to take care of people who
cannot take care of themselves. Besides, I cannot help suspecting that
the money never reaches its intended goal. So why should I care?
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Yes, why do I care? Unlike responsibility, which often is assumed
to diminish with the distance between human beings, responsivity is a
distance in itself. Although it originates in the concrete encounter with
the other, it takes place prior to my knowledge of the other. The other
approaches me from afar, from a position of alterity. This inability to
fully comprehend the other makes me passive with regard to the
other. Every act on my part—looking the other way, nodding, giving
money or not giving money—is at once a limitation and
materialization of this passive and irreducible response to the other. It
answers to something prior to itself. But this act of freedom is not the
whole story. What happens in the subway is not only that I act in
response to the other. I also seek to justify my action. By reasoning
back and forth I try to give good reasons for my behaviour. I do not
give money because a) there are other people who are in greater need
of my care, b) the person in question has done nothing to deserve the
money, ¢) we live in a welfare state, which means that this person has
refrained from utilizing the right he/she has to live a good life, d) the
appeal is a deliberate attempt to dupe my feelings and create a sense
of guilt on my part.

The list of justifications could go on, and they could of course be
used for the opposite, and more generous, purpose. It could be argued
that charity is necessary since a) this person has great needs and
therefore stands to gain more from my money than other people, b)
desert is not a good principle by which to judge other people since
people are born with different skills and capabilities, ¢) the person has
not been able to live up to the requirements needed to receive welfare
benefits, which means that the need is greater than ever, d) I feel pity
for the person standing before me and therefore want to contribute to
his/her wellbeing. What concern us here are not these justifications in
themselves. The aim is neither to engage in a debate on whether the
state should be based on charity or welfare, nor to find the proper
justification for either of these two positions. The concern is more
generic: Why do I justify my behaviour in the first place? Why do I
insist on defending myself and my actions? Why not simply act,
unmediated and straight out?

The answer is in the answer: Justification only makes sense on
the assumption that there is someone to respond to. “The relation
with the Other”, Levinas writes, “founds reason.”" Without someone
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to answer to there would be no need for justification. People would
have no reason to reflect on their own motives. They would be free in
the true sense of the word. The an-archical response reveals to us that
reason and self-preservation are not two different figures of thought.
They do not contradict each other. Reason is a kind of self-
preservation in itself. It rationally defines the responsivity to the other.
Need, desert, equality or compassion—what are these but different
principles to justify the self in the face of the other? What is the state,
but the concrete manifestation of this an-archical responsivity to the
other? When the other person approaches me in the subway, and I ask
for the state to step in to do its job, I ask for relief. My only wish is
for the state to delimit and define this an-archical responsivity to the
other; to rescue me from a burden too heavy to bear by me alone.”

Perpetual contestation

To argue that the state is affirmative in nature—that it limits and
regulates a primordial responsivity to the other—easily leads to the
conclusion that the state is in the service of peace. Yet, this would be
to misinterpret the nature of our argument. There is nothing altruistic
about the state. The an-archical response does not bring the political
contestation to a halt. On the contrary, it encourages and promotes it.
To elucidate this point we shall take issue with a common objection to
the notion of responsivity; that it replaces politics with “ethics”. The
responsive subject, as one critic remarks,

pre-empts all specific conflicts of interest by assuming a pre-conflictual
ethical orientation that ensures their just resolution ‘before’ they could ever
take place. It is as if these thinkers [Levinas, among others], appalled by the
violence of contemporary political conflict, retreat to a pre-political ethical
realm in which conflict could not arise at all, a realm in which the very
‘substance of the I is made of saintliness’. There is a precedent for this, I
would suggest, in the political philosophy of the seventeenth century."

This is an interesting argument, both in what it actually says and
what it takes for granted in saying what it does. To begin with the
former, we should note that the kernel of the critique concerns the
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alleged lack of politics in the relationship with the other. The
argument that there is an an-archical moment in the encounter with
the other is perceived as an escape away from politics. It retreats from
the disarray of ordinary political life. The political instinct is clear: we
must not withdraw into a pre-political realm in our attempt to
understand politics. It would put an end to politics.

But do we know what keeps politics going? In order to assess
whether the understanding of subjectivity presented in this chapter is
indeed “pre-political”, we need to have an idea of what politics is
about. We need to be clear about the nature of political contestation.
This brings us to what is taken for granted in the quotation above.
When the author argues that responsive subjectivity “pre-empts all
specific conflicts of interest”, he seems to parallel the notion of an-
archy with the state of nature. Not unlike the thinkers of the
seventeenth century, who sought to forestall conflicts by means of a
pre-political agreement among originally free and equal individuals,
today’s proponents of responsive subjectivity are supposed to avoid
political conflict by resolving it before it has taken place. They foster
what Bonnie Honig calls a “displacement of politics”.” But this
objection fails to recognize the role of an-archy within the state. There
are decisive differences between the anarchical state of nature and the
notion of an-archy, differences that make the latter into a far more
elusive and disturbing figure than the former.

In social contract theory, the term pre-political is closely
connected to the distinction between private and public. The
agreement in the state of nature is not only pre-political in the sense
that it precedes the construction of political society. The move from
nature to politics is itself a private matter insofar as it takes place
within the horizon of a single and sovereign subject. As citizens living
within the state we are asked to think back to a natural condition of
mankind and from there on agree on the fundamental principles of
society. The supposition is that political conflict only can be resolved
by means of individual reason. We must retreat from politics to come
to terms with politics. The responsive subject does not lend itself to
the same analysis. Unlike the anarchical state of nature, which is a
standpoint immanent to the individual, an-archy happens in between
you and me. It is an irreducible moment in the midst of the state.
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The difference is by no means trivial. It means that while the
agreement in the state of nature is the ultimate source of power within
the state, a source that we can consult in the case of disagreement, an-
archy is a source of powerlessness. It resolves nothing. Unlike the
agreement in the state of nature—which constructs a site or arena in
which  citizens may peacefully compete—an-archy refuses
institutionalization. To argue that the heart of the state is an-archical
is to renounce the idea of a stable and secure foundation. It is to
acknowledge that the legitimacy of the state is set in motion every
time we encounter the other. Legitimacy is not a site of power, but a
moment of powerlessness. It begins all over—again and again—in the
everyday encounter with the other. Rather than putting an end to
politics, the an-archical response therefore keeps it going. It indicates
that the state is sustained by an endless series of responses to the an-
archical subjection to the other. If the traditional reading of the social
contract tradition moves from a state of war to a state of peace, an-
archy reverses the order. It calls for perpetual contest in the name of
responsivity. Does this mean that ethics is prior to politics after all?
What happens if we do not approve of this reading? Is it possible to
disagree with the status of the responsive subject? The answer is
affirmative; this is what we do all the time.

The act of dissent

An-archy is a source of powerlessness. It indicates that while the
legitimacy of the state takes place in the everyday encounter with the
other, it cannot be laid down in a political institution. The act of
freedom—freedom from responsive subjectivity—can only “disturb”
the state. It sees to it that the state “does not set itself up as a
Whole”.” But what is the significance of this argument? In what sense
does the an-archical response guarantee the legitimacy of the state?
Traditionally speaking, legitimacy resides in the will to consent.
In the social contract tradition, the legitimate state is assumed to be a
voluntary association consented to by free and equal individuals. As
John A. Simmons writes, the heart of consent “is to claim that no
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man is obligated to support or comply with any political power unless
he has personally consented to its authority over him”.* Individuals
must be free to say “yes” or “no” to the construction of a common
political society. By retreating to the anarchical state of nature, social
contract theorists seek to demonstrate that the state is a voluntary
association of free and equal individuals. Citizens are not only
addressees, but authors to the authority of the state. They have
themselves consented to it. But the idea of consent has always
constituted a great problem in the discussion on state legitimacy.
What if one citizen refuses to consent to the state? Does that mean
that the state is illegitimate? Could there be any legitimate states on
this account?

If social contract theorists have sought to offset this problem by
having recourse to the idea of tacit consent—residence is assumed to
be an implicit sign of approval to the authority of the state”—critics
of the social contract tradition have drawn the opposite conclusion.
The impossibility of reaching unanimous agreement on the authority
of the state is taken to testify that the state cannot be legitimate in the
sense purported by these theorists. To anarchists, the state is not a
voluntary association of free and equal individuals. It is a coercive
institution. If we listen to Robert Nozick, the only state that can be
justified without violating the freedom of individuals is the “minimal
state”. Robert Paul Wolff takes the argument even further by arguing
that 7o state can be legitimate. The reason is that the authority of the
state contradicts the autonomy of individuals (which is taken to be a
primary virtue).” What social contract theorists and their anarchical
critics have in common, however, is the assumption that legitimacy is
sourced in the will to consent. The supposition is that the legitimacy
of the state hinges upon the free will of the individual.

If we proceed from an-archy, we are presented with a different
view. The legitimacy of the state no longer resides in the will to
consent, whether explicit or tacit. It resides in the act of dissent. The
act of dissent does not refer to an intentional act of resistance against
the authority of the state. It is not the opposite of consent. To
emphasize the notion of an-archy is to realize that we never find
ourselves in a “first” position to freely consent to the authority of the
state. An-archy signals that the act of freedom, by its very nature, is a
situated and contextualized act. It has what I would describe as a
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double bind to the political order. On the one hand, the act of
freedom is freedom from responsive subjectivity. To be free is to be
free from the irreducible and passive subjection to the other. On the
other hand, this act of freedom is freedom from state sovereignty. It
makes sure that the state does not succeed in fully coinciding with
itself. Freedom, in other words, always runs in two directions at the
same time. It is both an emancipation from the subjection o the other
and emancipation from the domination by the other.

This is why the act of dissent, and not the will to consent, is the
hallmark of free and legitimate statehood. Unlike the free will, which
is free to enter or not to enter into the state, the act of dissent is
always already bound up with the state. It is an act conditioned by the
other. In a legitimate state, responding to the other and dissenting to
the state are not two different doings, the one concerned with ethics
and the other with politics. They are part of the same act. The act of
dissent is such construed that it always accomplishes two things at the
same time. This means that while critics of the social contract
tradition are right in pointing out that humans never choose the
political unit in which they happen to live—it is a fiction to think of it
as a voluntary association—this is not equivalent to saying that they
are unfree. They still have it in their power to dissent. If the will to
consent equates legitimacy with what we choose to do, the act of
dissent equates legitimacy with what we do. In the an-archical state,
people are responsible for the shape of their regime, not because it
originates from their own free will but because it is sustained by the
way they act. What people do or do not do ultimately shapes what
they are.

The act of dissent questions some fundamental presuppositions
about legitimate statehood. In the social contract tradition, legitimacy
is closely connected to a correspondence between obligation and
consent. In a legitimate state, citizens live under laws of their own
making. The authority of the state depends on the consent of the
governed. Once we replace the will to consent with the act of dissent,
legitimacy takes on a different structure. The legitimacy of the state
can no longer be captured by the question “who rules whom?” It is
not identical with a sovereign state—understood as a perfect and
original coincidence between rulers and ruled. Quite the opposite,
legitimacy is equivalent to the break up of sovereignty. It is an act of
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dissent since it frees people from the an-archical response to the other,
and since this an-archical response interrupts and disturbs the unitary
structure of the state.

At first glance, this interpretation may seem counterintuitive. It
may be feared that without full symmetry between obligation and
consent, the idea of legitimacy will be emptied out of its contents. For
how could a state be legitimate if people are ruled by others than
themselves? But this fear stems from a consensual reading of
statehood. The alleged problem, that the an-archical state allows
some people to rule over others, is itself the outcome of the idea of
consent. It only comes to the fore as a problem if we accept that
legitimacy resides in the will to consent. In our terms, however,
legitimacy is not measured by the extent to which people coincide
with themselves. It is measured in an-archical terms, i.e. by the extent
to which they recognize the otherness of the other. To equate
legitimacy with sovereignty—with a perfect coincidence between
obligation and consent—is a problem, not only because it presupposes
a world without others. What is far more serious is that it sets the
discussion on legitimacy off on the wrong track. It gives the
impression that a legitimate state is a state that is fully at once with
itself. Nothing could be more misleading. For as we have seen in the
previous chapter, a sovereign state and a totalitarian state are
equivalent concepts. They both lead to the suppression of the other, to
the exclusion of the many for the benefit of the One.

Understood in this way, the act of dissent is a prerequisite for
legitimate statehood. It opens the legitimate state onto itself. The task
is not to make the state into a unitary sovereign. It is to call upon an
absolute, albeit in the name of freedom. The task is rather to prevent
it from becoming a oneness. With Arendt, we must recognize that
“the famous sovereignty of political bodies has always been an
illusion, which, moreover, can be maintained only by the instruments
of violence”.” But to reject sovereignty is not to say that we never act
to its advantage. In fact, this is what we do all the time. The state is a
regime that only takes place by way of a certain violation of the other.
By the act of dissent we continuously defy the plurality of the human
condition for the sake of unity. We seek to neutralize the responsivity
to the other by incorporating it within the state. What ultimately
prevents the act of dissent from turning into a unitary sovereign—
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from including everything within itself—is the everyday and an-
archical response to the other. It continuously interrupts and impedes
its full realization. This impossibility to create a fully sovereign state
immediately raises a crucial question. For if the endeavour towards
unity is the first step on the road to a totalitarian society, we need to
know where to draw the line. How do we separate the everyday
violation of the other from the instruments of violence associated with
a totalitarian regime? How, to put the question in more principal
terms, do we distinguish between a legitimate and an illegitimate
state?

The an-archical state does not bring with it the same kind of
criteria for state legitimacy as one can find within the social contract
tradition. To begin with, legitimacy is not an absolute value. Among
social contract theorists, it is commonly acknowledged that a state is
either legitimate or not. There is nothing in between. Legitimacy
cannot be relative to particular citizens—by including some and
excluding others. To exempt some people from the symmetry between
obligation and consent is to further an authoritarian regime. It either
amounts to a situation in which some people rule over others, or to
the mirror situation of some people being subjected to others. Neither
scenario is satisfactory from the principle of consent. It disturbs the
unity structure of the state, and thereby undermines the symmetry
between the ones who rule and the ones who obey. For the state to be
legitimate, it requires the unanimous consent of its citizens.

In the an-archical state, legitimacy does not follow this logic of
either/or. The reason is that the act of dissent has a double bind to the
political order. It never appears in a purified form. In the case of
absolute sovereignty or absolute responsivity (an-archy)—the two
extremes of the act of dissent—the legitimacy of the state would in
fact be compromised. In the former case, the state would be fully at
once with itself. It would not recognize the existence of others. This is
why legitimacy is renounced within a sovereign regime. The act of
dissent is a pluralistic concept. It only comes to pass in the encounter
with the other. The same problem pertains to the notion of full
responsivity. In this case, we are faced with a situation of complete
an-archy. Still; this is not the familiar anarchical condition of the
social contract tradition, a clash between equally free individuals. In a
condition of full responsivity, the act of dissent would no longer exist.
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Life would be without freedom altogether. It would be passive, lonely,
quiet, angelic and therefore, entirely unfree.

Now, since the world is pluralistic in nature—it is inhabited by
more than one person—the two scenarios just described are bound to
be illusions. Legitimacy refers to a state that thrives between these
two positions. It recognizes the double bind of the act of dissent. As
long as there are human beings in the world, and as long as people
continue to interact with one another, full responsivity and full
sovereignty remain but illusions. Whereas the former speaks to a
world of angels—it is an ideal of saintliness—the latter appeals to the
past. It refuses to give up the totalitarian dream of a single and united
state. We dare say totalitarian since sovereignty is an establishment
that “only can be maintained by the instruments of violence”. To
achieve full symmetry between obligation and consent one would
have to banish all signs of the other within the state, which of course
is impossible. One would have to make legitimate “the permanent
exclusion of a minority that always exists.””’

Because of the problems associated with the requirement for
unanimous consent, many social contract theorists have advanced
from unanimous consent to the idea of majority consent.” They have
argued that once the state is established, the consent of the majority
binds the people as a whole. It speaks for everyone. The argument
builds on the assumption that the more people who consent to the
authority of the state, the better. A state in which 80 percent of the
people are willing to consent is more legitimate than one in which
only 60 percent are willing to consent. The same does not hold true
for the act of dissent, however. The reason is that the act of dissent is
double edged. It does not follow the linear logic which says that the
more of something, for instance responsivity, the better. Some
preliminary remarks might help to explain this point.

In the foregoing discussion we have seen that the act of dissent
has a double bind to the state. It is dissenting in two senses. Freedom
from responsive subjectivity and freedom from unitary sovereignty is
part of the same irretrievable act. This double bind of the act of
dissent makes it utterly difficult to specify what should count as
“good” or “bad” politics. It is not that we can argue that the more
freedom a regime entails, or the more responsivity, the more
legitimate it is. Freedom and responsivity do not stand in a
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contradictory relationship to one another. More freedom does not
automatically mean less responsivity. This is clear once we recognize
that the act of dissent never acts in its own name. To be free is to
assume responsivity. The act of dissent is a limitation of an irreducible
response to the other. It limits but at the same time materializes this
responsivity to the other. Conversely, one cannot argue that a
legitimate state is one that is more inclined to be responsive than
freedom-loving. The reason is that the responsive subject does not
stand on its own feet. It only shows itself in the act of dissent.

This construal leaves open many possibilities as to what could
count as legitimate or illegitimate. The act of dissent implies that a
legitimate state is not either free or responsive. For although the act of
dissent limits the response to the other, it always—by the same
token—incarnates this response to the other. The act of dissent
embodies what is seeks to renounce. It acts against the other for the
other. Let us exemplify with the welfare state, since it clearly
illustrates the complex relationship between freedom and responsivity
within the an-archical state. The act of dissent is, as we know, bound
up with the existence of the other. It only occurs in inter-subjectivity.
To dissent is to be free from the subjection to the other, on the one
hand, and from the domination by the other, on the other. In a good
scenario, the welfare state instantiates this double bind of the act of
dissent. It is disposed to both freedom and responsivity. Freedom since
it limits the an-archical response to the other, and responsivity since
this limitation is defined and channelled through the state. It prevents
the state from setting itself up as a whole. The redistribution of goods
within the welfare state indirectly bears witness to its legitimacy. It
signifies both an emancipation from, and a materialization of, the an-
archical response to the other.

But there might come a point when the act of dissent tips over
and becomes too consolidated for its own good. In this case, the act
of dissent is materialized in an organ which claims to include within
itself all the forces of society. The state has become blinded by its own
freedom, meaning that it no longer recognizes any limits upon itself.
Rather than looking upon the other as a precondition for its
legitimacy, as something that indirectly contributes to the realization
of the welfare state, it makes it into its enemy. When this happens the
welfare state has lost contact with its own underpinnings. The state
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no longer works for the benefit of those it is said to care for, and it
will soon deteriorate as a legitimate state in the proper sense of the
term. This is clear once we recognize that where there is no other,
there is no freedom from the response to the other. And where there is
no freedom from the response to the other, there is no reason to
redistribute goods among the people in the first place. The welfare
state only pertains to a regime that recognizes the limits to its own
freedom. It is a temporal manifestation of the act of dissent.”

The example above may lead some readers to infer that a regime
that aspires for total freedom is bound up with a certain ideological
position. It might be assumed that a united and sovereign state is
tantamount to a regime which shares a common and collective
identity. Unlike liberal regimes, which place a high value on diversity
and freedom, welfare regimes are inclined to be too united for their
own good. They indirectly pave the way for the creation of a more
totalitarian society. But this is not a correct interpretation of our
argument. The distinction between sovereignty (monistic) and
freedom (pluralistic) does not correspond to the logic of identity and
difference. The endeavour for total emancipation—for a fully
sovereign state—does not predetermine what kind of freedom is
involved, whether it is individual or collective. The act of dissent can
take either form. The consolidation of freedom that takes place in the
example with the welfare state can just as well pertain to a liberal
regime. In this case, the claim for perfect correspondence between
rulers and ruled is perceived in individual rather than collective terms.
The idea of sovereignty as a “unity-in-itself” is replaced by the idea of
sovereignty as a “diversity-in-itself”.” Although the latter might give
the impression of being more devoted to diversity and freedom, it is
not less totalitarian than the former. What both regimes fail to
recognize, albeit in different ways, is that a total emancipation is no
emancipation at all. It leads, as Ernesto Laclau writes, “either to
totalitarian unification or to the implosion of the community through
the proliferation of purely particularistic identities”, the latter of
which is “the atomistic version of the totalitarian dream.””

This means that for our purposes—that is, for the purpose of
describing the essentials of the an-archical state—the difference
between individual and collective freedom is of secondary importance.
A legitimate state may be compatible with both. The act of dissent is
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so construed that it does not portend what type of freedom it
contains, whether it is individual or collective. The crucial difference
runs, not between individual and collective freedom but between
freedom, on the one hand, and sovereignty, on the other. The point is
that too much consolidation of freedom, no matter how it is
conceived, undermines the legitimacy of the state. It leads to a
violation of the other. What distinguishes a legitimate from an
illegitimate state is that the people of a legitimate state never allow
their freedom to be wholly absorbed by the state. They act so as to
keep the distinction between freedom and sovereignty alive.

Legitimate, or not legitimate?

So far we have established that the legitimacy of the state resides in
the act of dissent. But it is one thing to describe the criteria of a
legitimate state, another to determine what makes a legitimate state
move in one or the other direction. How do we decide if a state is
legitimate or not? The truth is that we cannot determine beforehand
which states are legitimate, and which are not. To do so would be to
forestall the democratic process itself. To argue that legitimacy resides
in the act of dissent is to admit that the state does not have a clear
and solid foundation. It only exists in the moment of its enactment.
This status of legitimacy is both encouraging and deeply
distressing. It is encouraging since it means that the actions of people
matter. The realization of a legitimate state is ultimately in the hands
of people themselves. What people do shape what they are. It is
distressing, however, since our actions matter more than we would
perhaps like them to do. On this view, the emergence of an
illegitimate state does not happen suddenly and unexpectedly. It is
always already sustained by the actions of people. The fact that
legitimacy resides in the act of dissent—it is “not an attribute of the
will but an accessory of doing and acting”*—indicates that everything
people do or refrain from doing count. By acting or not acting we
indirectly contribute to the shape of our own regime. There is no one
else to blame. This insight, so simple and yet so difficult to accept, is
what informs the idea of the an-archical state. The contention is that
in a legitimate state there is no higher law that is able to secure the
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legitimacy of the state. The act of dissent is all there is. It is at once
the beginning and end of legitimate statehood.

But if the act of dissent is the ultimate source of legitimacy, how
do we distinguish between legitimate and illegitimate statehood? Does
the fact that legitimacy is action-based imply that all states are
legitimate? Does it mean that everything we do is legitimate? For a
casual observer, the above discussion may seem to support this view.
Every act on my part obviously matters. It is at once a limitation of
the subjection to the other and a limitation of the domination by the
other. Still, to claim that legitimacy is sourced in the act of dissent is
not equivalent to reducing legitimacy to a simple description of
existing state of affairs. It would be to surrender legitimacy to the
arbitrariness of history. Two observations may help clarify this point.
Notice, firstly, that the present discussion does not seek to explore
what makes actions legitimate. The whole point is to reverse the
order, to explore action as a criterion for legitimacy. The gist of the
discussion is not to demonstrate that everything we do is legitimate,
but to show that what we do indirectly contributes to the legitimacy
of the state.

This leads up to a second point. Some readers may associate the
act of dissent with the idea of tacit consent. The problem with tacit
consent is that it does not discriminate between orders. If residence is
taken as an indirect sign of consent, unanimous consent is not only
likely to occur. It is, as A. John Simmons points out, guaranteed. All
states, even those that we might find unsympathetic, are destined to
be legitimate.” In a similar vein, it might be objected that if all our
actions contribute to the legitimacy of the state, all states must per
definition be legitimate. They satisfy the professed criteria of
legitimacy. But this is a misinterpretation of our argument. Unlike the
will to consent, the act of dissent springs from an-archy. It emanates
from a moment of powerlessness. An-archy renounces the idea of an
identifiable source of legitimacy. It escapes the reach of the sovereign
subject. To claim that legitimacy resides in the act of dissent is
therefore not equivalent to saying that all states are legitimate. It is to
say that we cannot tell whether they are legitimate or not. There is no
golden formula to separate the one from the other. Legitimacy only
shows itself in doing and acting.
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By making the act of dissent into the source of legitimacy we
admit that we cannot anticipate whether a state is legitimate or not.
What we can do, however, is to look for signs of violence within the
regime. It may indirectly tell us something about the status of
legitimacy within a particular regime. If we listen to Arendt, the
distinction between freedom and sovereignty corresponds to the
distinction between power and violence.” Just as freedom and
sovereignty have different connotations—the former is pluralistic and
the latter is monistic—the instruments of violence must be clearly
distinguished from the idea of power. To use them as synonyms “not
only indicates a certain deafness to linguistic meanings”, but “it has
also resulted in a kind of blindness to the realities they correspond
to.”” What, then, is the difference between power and violence, and
how does it add to our understanding legitimacy?

“Power”, according to Arendt, “springs up between men when
they act together and vanishes the moment they disperse.””* This
suggests that power never belongs to someone in particular. It cannot
be possessed by one person, or a group of persons. Power is
pluralistic. It only exists in the moment of interaction. The moment
people cease to act in concert, their power ceases with them. “All
political institutions”, Arendt writes, “are manifestations and
materializations of power, they petrify and decay as soon as the living
power of the people ceases to uphold them®.” This action-based
understanding of power—power as a sheer actuality—is perhaps one
of the most important contributions made by Arendt to political
theory. The point she makes is that the people, through their actions,
has the capacity to empower or disempower their own leaders. When
we say that a person possesses power we “actually refer to his being
empowered by a certain number of people to act in their name”. That
is, although we tend to think of this person as someone in power this
position is simply lent to him. For “the moment the group, from
which the power originated to begin with (potestas in populo,
without a people or a group there is no power), disappears, “his
power” also vanishes.”*

Violence has a different logic. If power is an open-ended and
unpredictable event—it exists in the moment it is carried out—
violence is instrumental. It has a predetermined end towards which it
strives.” This feature makes violence into a mighty instrument for
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anyone who wants to reach a specific goal. By using the means of
violence it is always possible to make someone dance to one’s own
tune. For “[o]ut of the barrel of a gun grows the most effective
command, resulting in the most instant and perfect obedience. What
can never grow out of it is power.”” Moreover, whereas power is
carried out in the moment of acting together—it is pluralistic in
nature—violence always strives to concentrate power in the hands of
one person or a group of persons. It struggles to subordinate others to
its own will. If the extreme form of power is “All against One” the
extreme form of violence is “One against All”.”

Violence is often mistaken for a sign of power. When a regime
explores the means of violence—be it in specific situations such as in
the case of demonstrations, or on a more regular basis, for example
by persecution of dissidents—we tend to think of it as possessing
power. We assume that the regime makes use of its supremacy to
overrule those who have come to oppose it. It demonstrates its power.
If we follow Arendt’s terminology, however, violence is not an
expression of power. On the contrary, the use of violence signifies a
loss of power. It indicates that the regime no longer is empowered by
the actions of people. The more violence the regime uses, or indeed,
the more violence it provokes among the people, the less legitimate it
is likely to be. It must rely on force to achieve its goals.” This point is
important. Not only does it challenge the present political landscape
by making some allegedly “powerful” regimes look less impressive (at
least, in democratic terms). It also reveals that while power and
violence refer to different realities, they are not wholly unrelated. In
fact, they stand in an intricate relationship to one another. There are, I
believe, two lessons to draw from the relationship between power and
violence, both of which bring us back to the act of dissent.

To begin with, we should note that the emergence of a violent
regime never can be the result of one or a few persons. Although it is
possible for a small minority to seize power through the instruments
of violence, this seizure can never occur without indirect support by
the actions of people. Instruments of violence may be powerful tools,
but they are useless unless people stand by and pull the trigger. The
superiority of a regime lasts “only as long as the power structure of
the government is intact—that is, as long as commands are obeyed
and the army or police forces are prepared to wuse their
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weapons...Where commands are no longer obeyed, the means of
violence are of no use”.” What happens when a small minority seizes
power through the instruments of violence, therefore, is not only that
it makes the people prisoners to its own will. What happens is
something far more serious; namely that the people “refuses to use its
power and overpower the disrupters”.” By mnot acting, people
contribute to the violence of the regime. They indirectly empower a

regime which seeks to deprive them of their power to dissent:

What first undermines and then kills political communities is loss of power
and final impotence; and power cannot be stored up and kept in reserve for
emergencies, like the instruments of violence, but exists only in its
actualization. Where power is not actualized, it passes away, and history is
full of examples that the greatest material riches cannot compensate for this
loss.”

This brings us to a second point, namely that the linkage between
power and violence is unstable. Although power and violence are
opposites—“where the one rules absolutely, the other is absent”*—
they never appear in this purified form. We never find ourselves in a
situation of pure power or pure violence. The reason is that the
people (manifested in the act of dissent) always entails a certain
violation of the other. The silencing of the other is endemic of what it
means to be free. Conversely, there is no violence without an
underlying power structure to support it. Violence does not emerge
from nowhere, but begins with the everyday act of dissent. By this act
people may come—by degrees—first to “ignore the appellations of the
Other, later to discredit the Other’s discourse, then to deprive the
Other of any “right” to discourse, and finally to regard the Other as
unworthy of its existence since, deprived of its discourse, “it” can no
longer appear to me as an “ethically relevant” Other.”*

The fact that the act of dissent vacillates between power and
violence gives rise to a central ambiguity in the understanding of
legitimacy. The ambiguity is seen in the fact that the act of dissent
both enables and resists the realization of legitimate statehood. It may
act to its advantage, or it may not. Because of the lack of visible and
secure foundations, we cannot determine beforehand the direction
that the act of dissent will take. Although we can see the effects of it,
we can never anticipate its outcome. The legitimacy of the state is set
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in motion every time we encounter the other. What we associate with
a legitimate state—be it the government, the various institutions of
society, or the “Swedish people”—is the manifestation of a moment
that cannot itself be recalled in the present. It is a temporal
materialization of the act of dissent. The an-archical state resides
precisely in the impossibility of establishing its essence. It is invincible,
affiliated with everyone yet reducible to no one.*

This an-archical feature of the state—it is without foundations—
is at once the greatest strength and the greatest weakness of the
modern state. It indicates that while the act of dissent protects the
state against the misuse of power, it also, by the same token, makes
the legitimacy of the state into an uncertain and unpredictable event.
The state lacks an identifiable source of legitimacy. This insight is not
easily gained. Appalled by the lack of secure foundations, people may
come to surrender to the attractions of a renewed certainty. They may
want to replace the an-archical state with a more stable and sovereign
regime. This uncertainty is the price we have to pay for living in a
legitimate state. There is no higher moral law that guarantees the
continuation of the regime. It all hinges upon the actions of people.

Excursus: legitimacy and justice

“Justice”, Rawls declares, “is the first virtue of social institutions, as
truth is of systems of thought”.” The significance of this argument has
been heavily debated ever since the publication of A Theory of Justice
in 1971. In recent writings, possibly as a result of the liberal-
communitarian debate, Rawls has modified his claim in a way more
consistent with communitarian concerns. Justice is no longer
paralleled with the concept of truth. It is described as a political
rather than a metaphysical conception. However, if the scope of the
original claim has been toned down in Political Liberalism—justice is
now to be regarded as “implicit in the public political culture of a
democratic society”—the substance of the claim remains as
uncompromising as before.” What unites the previous and the later
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Rawls is the conviction that justice enjoys a primary status in the
workings of society. It is not only one virtue among others, but the
standard through which different religious, moral and philosophical
doctrines in society are to be measured and reconciled. Indeed, since
liberal democracies are conditioned by a plurality of competing and
incommensurable convictions of what it means to live a good life,
justice is an indispensable arbiter. It is the principle by which to
distinguish legitimate from illegitimate claims.” But the question is
whether this privileged status of justice is warranted. To what extent
can justice be regarded as a primary virtue in the promotion of a
modern constitutional democracy?

The purpose of the following discussion is to reverse the
relationship between justice and legitimacy within Rawls’ theory. In
line with the overall argument of this chapter, I will seek to show that
legitimacy is the guiding concept in the understanding of the modern
state. Legitimacy moves justice, rather than the other way around.
The argument proceeds in two steps. The discussion begins by
showing that freedom, or more accurately, the absence of free will
occupies a central position within Rawls’ thinking. It is a “first”
virtue insofar as it motivates the inauguration of a just society. Once it
has been acknowledged that absence of free will is the motivating
force behind justice as fairness, a central gap occurs within Rawls’
thinking: between the negation of freedom on the one hand, and the
positive virtue of justice on the other. By reading this gap in an-
archical terms I shall seek to demonstrate that justice is in the service
of legitimacy. It limits and defines a more primordial responsivity to
the other.

To trace the moment of an-archy within Rawls’ theory it is
necessary to turn back to the justificatory moment of justice itself,
what Rawls calls the circumstances of justice.” According to Rawls,
the circumstances of justice are the conditions that make human
cooperation both possible and necessary. Although society is a
cooperative venture for mutual advantage, it is marked both by a
conflict and identity of interests. There is an identity of interests since
all members of society stand to gain from mutual cooperation. There
is a conflict of interests, however, since they do not agree on how the
fruits of this cooperation are to be distributed. Rawls distinguishes
between two kinds of circumstances, objective and subjective. While

203



the objective circumstances include the fact of moderate scarcity, the
subjective circumstances concern the notion of plurality itself, the fact
that human beings have different and often competing views on what
it means to live a good life. Together these circumstances motivate the
prominent status of justice within a democratic regime. They form the
background to justice as fairness. Indeed, without these circumstances
there would be no need for justice. In the case of infinite material
resources, or identical interests among the members of society, justice
would, according to Rawls, be superfluous. We would live in the best
of worlds.™

While this description of the circumstances of justice shares many
features with the state of nature in the social contract tradition—such
as material scarcity and conflict of interests—we should note that
Rawls adds yet another proviso to the discussion. In Rawls’ view, one
cannot derive a public conception of justice directly from these
circumstances. In order for society to be just the terms of social
cooperation must themselves be just. The principles of justice must be
agreed to under conditions that are themselves perceived as fair and
acceptable to everyone. This requirement brings Rawls onto a
different path than his forerunners. If theorists such as Locke and
Hobbes derive the principles of society from the state of nature,
Rawls makes the state of nature itself into the subject of justice. He
takes the justificatory project one step further by asking for the
“justice of justification”. This move is what merits the term justice as
fairness. The key idea is that justice concerns, not the principles of
society but the fairness of the position from which we are to decide
what should count as a just or unjust principle.

Rawls’ attempt to bring the social contract “to a higher level of
abstraction””, or better, to bring forward the moment of justice leads
him to develop the idea of the original position. The original position
is a hypothetical position, a representative device from which we are
to determine what principles should regulate the basic structure of
society. The features of this original position are well-known, and we
do not need to dwell on them here. The question is rather how we are
to understand the status of this original position. What merits the
original position a proper starting point in the discussion on justice?
Throughout his theory, Rawls stresses that the agreement on the basic
structure of society should be made under conditions that are equally
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acceptable to everyone. He is concerned with finding an initially fair
position from which to justify the principles of justice. However, by
asking for the justice of justification Rawls indirectly enters the path
to an infinite regress. The problem is that if justice is to be worked
out from behind the original position, we need to know what justifies
this position in its turn. Why should the justificatory project come to
an end by the inauguration of the original position? What, so to
speak, justifies this particular justification of justice? This is the point
where Rawls introduces the single most important assumption of his
theory, namely that “no one should be advantaged or disadvantaged
by natural fortune or social circumstances in the choice of
principles.””

If we listen to Rawls, our natural and social circumstances are
the result of a natural lottery. They are “arbitrary from a moral point
of view”.” The fact that someone is blessed with great talents, or born
into a wealthy or poor family should have no bearing on the
principles regulating the basic structure of society. The reason is that
“no one deserves his greater natural capacity nor merits a more
favourable starting place in society.”” It is against this background
that we should understand the prominent status of the original
position. The original position is designed to nullify the arbitrariness
of life. It prevents people from tailoring principles to the conditions of
their own case. Behind the veil of ignorance no one knows his place in
society, his class position or social status. Nor does anyone know his
fortune in the distribution of natural assets and capabilities. By
arranging the choice situation in this way, Rawls wants to ensure that
no one is privileged or underprivileged by natural chance in the
selection of principles. For what nature once served up to us can never
be just, let alone justified. Justice begins the moment we take action
against it:

The natural distribution is neither just nor unjust; nor is it unjust that
persons are born into society at some particular position. These are simply
natural facts. What is just and unjust is the way that institutions deal with
these facts.™

Understood in this way, the motivational assumption behind justice as
fairness resides in the arbitrariness of our social and natural
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circumstances.” The contingency of life—the fact that I cannot
influence where or when I am born and under which conditions—is
the impetus behind justice as fairness. It prompts us to step behind the
original position in the setting up of just principles for the basic
structure of society. To insist that justice should act as a remedy to the
arbitrary circumstances of life is to think that there is something
wrong about these circumstances, something about them that stand in
the way for the realization of a just society. When Rawls writes that
our natural and social circumstances are “arbitrary” from a moral
point of view he implies that they are somehow beyond human
conduct. They are not products of my own free will, something that I
have chosen myself. On the contrary they are the outcome of a
natural lottery, arbitrary and thus undeserved.

What then is arbitrariness but the negation of free will? The
involuntary nature of human life, the fact that I have not chosen my
position in society, my natural assets or social endowments is the
motivating force behind the construction of an original position. It
calls for justice. In Rawls’ eyes people cannot be rewarded or blamed
for circumstances on which they can exert no influence. They cannot
be said to deserve the advantages or the disadvantages that the
natural lottery bestows on them. To Rawls, natural liberty rewards
qualities and attributes that are unwilled by the people possessing
them. It makes the involuntary and often unequal conditions of
human life into a positive virtue of freedom. Nothing could be more
unjustified. For what is beyond human freedom is also beyond human
desert. It can have no bearing on the principles regulating a just
society. With this in mind, the absence of free will presents itself as the
primary villain of justice as fairness. It is for the sake of freedom—
albeit negatively understood—that we must step behind the original
position and opt for just principles in the construction of society.

This reading of justice as fairness may seem counterintuitive.
Rawls is typically assumed to be concerned with equality. He is
thought of as someone trying to construct a fair position from which
to remedy the injustices caused by the natural lottery. But it is
important not to overlook the central role of freedom in the
construction of justice as fairness. It is certainly true that Rawls is
troubled by the inequalities of our natural and social conditions, and
the different life chances that follow in its wake. Still, justice is not a
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remedy to a primordial injustice. If we listen to Rawls, our natural
and social circumstances can be neither just nor unjust, since justice is
a virtue associated with the actions of social institutions. The problem
with the natural condition of mankind is not that it provides human
beings with unequal starting points in life. The problem is rather that
these starting points are allowed to affect the way we think about
justice. They are carried over into a societal distribution. As Rawls
writes, “the most obvious injustice of the system of natural liberty is
that it permits distributive shares to be improperly influenced by these
[natural] factors so arbitrary from a moral point of view.”” This
suggests that the original position does not serve to rectify a
primordial injustice. What makes natural and social conditions
arbitrary from a moral point of view is not the fact that they are
unjust, but the fact that they are unwilled. Justice is a remedy, not to
the unequal distribution of natural and social endowments but to the
inherently unwilled and therefore undeserved nature of this
distribution.

Once it is established that freedom precedes justice within Rawls’
theory—that justice is a response to a primordial lack of freedom—a
gap emerges within justice as fairness. The gap lies in the link between
the negation of freedom, on the one hand, and the ensuing quest for
justice, on the other. In Rawls’ view, there is a direct correlation
between these two arguments. The fact that the distribution of natural
and social talents results from natural chance, rather than from our
own free will, obliges us to regard this distribution of talents as a
“common asset”.” The claim is that since individuals do not deserve
their natural and social capacities, they cannot plausibly be said to
deserve the benefits that follow from these capacities.” This is why we
need the impartiality of the original position. By bringing together all
natural and social assets into a common and anonymous pool, it is
possible to redistribute its fruits more fairly.

But this line of reasoning is not entirely clear. The problem lies in
the step from asserting the inherently unwilled and therefore
undeserved nature of our natural and social endowments, to actually
asking of us to step behind the original position and regard these
endowments as a common asset. How can the fact that we have not
chosen our positions in society lead to the positive conclusion that we
ought to leave these positions aside and enter the original position?
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What, in the former assumption, motivates the equality of the latter?
It is difficult to see how Rawls could answer this question without
presupposing what he sets out to demonstrate, namely that justice is a
first virtue of social institutions.” From the assumption that our
current positions are unwilled and undeserved, it does not follow that
they should be regarded as collective goods. The negation of free will
does not motivate the equality of the original position. So what does?
What makes the original position into a necessary arbiter?

Justice, I shall suggest, is not a remedy to the arbitrary nature of
our natural and social circumstances. It does not navigate between
nature and society. Justice is, throughout, a societal matter. What
renders justice necessary is not the absence of free will, but the
presence of the other. The act of dissent—freedom from the an-
archical subjection to the other—is the driving force behind the
original position. It is a yearning for equality. What is mitigated
behind the veil of ignorance is not the arbitrariness of life, but the
everyday and an-archical responsivity to the other. Behind the veil of
ignorance I am no longer infinitively responsive to the other. I am an
equal among others. This is what justice is all about; to share the
burden of responsivity.”

In this respect, justice is independent of natural and material
resources. It does not hinge on the relative scarcity of goods. If we
listen to Rawls, the scarcity of goods combined with the plurality of
different wills make up the general conditions for justice as fairness:
“One can say, in brief”, he writes

that the circumstances of justice obtain whenever mutually disinterested
persons put forward conflicting claims to the division of social advantages
under conditions of moderate scarcity. Unless these circumstances existed
there would be no occasion for the virtue of justice, just as in the absence of
threats of injury to life and limb there would be no occasion for physical
courage.”

According to this line of reasoning, scarcity of goods constitutes a
fundamental condition for justice. In the case of infinite material
resources, one of the main reasons behind justice as fairness would
cease to exist.” People would no longer stand in need of a principle of
justice, since everyone can acquire what they want without having to
ask or consult others. The same does not hold true in our case,
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however. Justice, seen as an adjustment for the an-archical
responsivity to the other, is not bound up with the access of material
resources. Material scarcity is the object of justice, not its condition.
Justice is called for, not because I owe nothing to the other—and
therefore must calculate how the limited resources in society ought to
be redistributed—Dbut because I owe everything to the other. The role
of the original position is precisely to correct this exorbitant
asymmetry between me and the other, to make me more equal with
the other. Redistribution of goods is one way of doing this.
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open to us. Either we must embrace philosophical anarchism and treat all
governments as non-legitimate bodies...or else, we must give up as quixotic the
pursuit of autonomy in the political realm”. According to Wolff, it is “out of the
question to give up the commitment to moral autonomy”, which leaves us to
conclude that all states must be illegitimate. R. P. Wolff, In Defense of Anarchism,
71-72.

* H. Arendt, Between Past and Future, (Penguin Books, 1993), 164.

» P. Riceour, cited in A. Herzog, ”Is Liberalism “All We Need?”. Levinas’s politics
of surplus”, 207, Political Theory (2002), Vol. 30, No. 2: 204-227.

* As Rousseau writes, unanimous consent is indeed the first contract. But “apart
from this primitive contract, the vote of the majority always binds all the rest”.
Furthermore, “the more grave and important the questions discussed, the nearer
should the opinion that is to prevail approach unanimity”. J.J. Rousseau, The
Social Contract, 106-108. See also J. Locke, Second Treatise of Government, §
95-99. For a discussion on the problem of majority consent, see A. J. Simmons,
Moral Principles and Political Obligations, 71ff.

¥See the discussion on justice below, “Excursus: legitimacy and justice”.

*® C. Lefort, Democracy and Political Theory tr. D. Macey, (Cambridge, UK:
Polity, 1988), 232.

¥ E. Laclau, “Identity and Hegemony: The Role of Universality in the
Constitution of Political Logics”, 85-86. See also E. Laclau, Emancipation(s),
(London, New York: Verso, 1996).

** H. Arendt, Between Past and Future, 165.

' A.J. Simmons, Moral Principles and Political Obligations, 73.

** Freedom and power are often treated as synonyms within Arendt’s thinking.
The act of freedom is an act of power. See, for instance, the discussion in H.
Arendt, Life of the Mind, (San Diego, New York, London: Harcourt Inc, 1978),
200ff.

* H. Arendt, On Violence, (San Diego, New York, London: Harcourt Brace &
Company, 1970), 43.

* H.Arendt, The Human Condition, 2™ ed, (Chicago, London: The University of
Chicago Press, 1998), 200. See also On Violence, 43ff.
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* H. Arendt, On Violence, 41.

* H. Arendt, On Violence, 44. Arendt often refers to this quote by Cicero:
potestas in populo. In roman theory, potestas was the capacity of the people to
empower those in authority. For a discussion on Arendt’s understanding of power,
in comparison with other concepts of power, see Terence Ball, “The Changing
Face of Power”, in Transforming Political Discourse: Political theory and Critical
Conceptual History, (Oxford: Basil Blackwell, 1988).

" H. Arendt, On Violence, 52. According to Arendt, we must distinguish between
justification and legitimacy. Legitimacy, she writes, “bases itself on an appeal to
the past, while justification relates to an end that lies in the future.” This is why,
as Arendt writes, violence can be justifiable, but never legitimate: “No one
questions the use of violence in self-defence, because the danger is not only clear
but also present, and the end justifying the means is immediate”.

* H. Arendt, On Violence, 53.

* H. Arendt, On Violence, 42.

“ Arendt herself reserves the word “force” for natural forces and the force of
circumstances. It is not associated with violence. For the distinction, see On
Violence, 44-45.

“'H. Arendt, On Violence, 48-49.

* H. Arendt, On Violence, 42. To Arendt, no political government can be based
on violence only. “Even the totalitarian ruler, whose chief instrument of rule is
torture, needs a power basis—the secret police and its net of informers. “ 50. But
although violence can bring victory, the price may be very high: “it is not only
paid by the vanquished, it is also paid by the victor in terms of his own power.”
53.

“ H. Arendt, The Human Condition, 200. This is not to say that the power of the
people always wins. In a head on clash between violence and power violence
usually has the upper hand: “Those who oppose violence with mere power will
soon find that they are confronted not by men but by men’s artefacts, whose
inhumanity and destructive effectiveness increase in proportion to the distance
separating the opponents”. On Violence, 53.

“H. Arendt, On Violence, 56.

“ J. P. Surber, “Kant, Levinas, and the Thought of the “Other”, 309, in
Philosophy Today, Fall 1994: 294-316.

* To argue that the legitimacy of the state is set in motion every time we
encounter the other is not tantamount to saying that the state must be perceived
as unstable. We can, and often do think of the state as an entity that persists over
time. In everyday life we speak of the Swedish state or the American state. We
assume its existence without further ado. What is important to note, however, is
that this state does not exist by itself. It is not simply “there”. Although we
perceive of it as a given entity, as a body existing by and for itself, it is in fact re-
negotiated time and again. It is sustained through continual acts of dissent. What
we regard as a stable political body is nothing but compression of time. It is the
effect—the “sedimented form”—of continual acts of dissent. (E. Laclau, in
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Contingency, Hegemony, Universality. Contemporary Dialogues on the Left,
(London, New York: Verso, 2000), 82. This means that we must distinguish
between the source of the state, on the one hand, and its concrete and temporal
manifestations, on the other. We must recognize that the state only can be
perceived indirectly, through its various attributes. This insight is by no means
novel. The fictional nature of the state, the impossibility to define the essence of
power in positive terms, is discussed by, among others, Quentin Skinner (who in
Hobbes sees the first traces of this view) and Claude Lefort. Q. Skinner, “The
State”, in Contemporary Political Philosophy. An Anthology, eds. R.E. Goodin, P.
Pettit (Oxford, Cambridge: Blackwell, 1997); C. Lefort, Democracy and Political
Theory.

7J. Rawls, A Theory of Justice, (Cambridge, MA: The Belknap Press of Harvard
University Press, 1971), 3.

*J. Rawls, Political Liberalism, (New York: Columbia University Press, 1993),
13.

¥ See J. Rawls, Political Liberalism, 134 ff.

*J. Rawls, A Theory of Justice, 126ff; J. Rawls, Political Liberalism, 66.

' 1. Rawls, A Theory of Justice, 126 ff.

*J. Rawls, A Theory of Justice, 11.

* 1. Rawls, A Theory of Justice, 18. See also J. Rawls, Political Liberalism, 22f.
**J. Rawls, A Theory of Justice, 74.

*J. Rawls, A Theory of Justice, 102, 104.

**J. Rawls, A Theory of Justice, 102.

" For a reading of Locke’s theory as a normative demand for non-arbitrariness,
see L. Halldenius, “Locke and the Non-Arbitrary”, European Journal of Political
Theory, 2(3): 261-279.

* J. Rawls, A Theory of Justice, 72.

* 1. Rawls, A Theory of Justice, 101.

® This step in Rawls’ argument is contested by Nozick. In Nozick’s view, the
notion of desert is misplaced: “Some of the things [a person] uses he just may
have, not illegitimately. It needn’t be that the foundations underlying desert are
themselves deserved, all the way down.” R. Nozick, Anarchy, State and Utopia,
225.

* In fact, this is what Rawls do. In A Theory of Justice, and even more
accentuated in Political Liberalism is the assumption that justice is implicit in the
public culture of society. People are not predisposed to justice, if we by this mean
that they possess a moral inclination to treat all human beings as equals. The
striving towards equality is rather to be seen as political in nature. It is a shared
sentiment among the citizens of a democratic society. In a democratic society,
Rawls writes, there “is a tradition of democratic thought” and a “fund of
implicitly shared ideas and principles” (J. Rawls, Political Liberalism, 14). But
this appeal to publicly shared values does not resolve the gap between the
negation of freedom and the quest for justice. To see this, it should be recalled
that Rawls’ commitment to democracy makes him liable to a fundamental

213



problem in the construction of justice. The problem is that while our positions in
society are the result of arbitrary and contingent circumstances, so is society itself.
The negation of freedom pertains, not only to our place in society but to the
terms of this societal cooperation itself. Just as our status in society does not arise
from our own free will, there is no free will underpinning the status of the
democratic society. The paradox is that the democratic society described by
Rawls, and its “fund of implicitly shared ideas and principles”, is unwilled by the
people whose willing it is supposed to accommodate.

® E. Levinas, Otherwise than Being, 153-162. See also, among others, S.
Critchley, Ethics of Deconstruction, 228-236; A. ]J. Vetlesen, “Relations with
others in Sartre and Levinas: Assessing some implications for an ethics of
proximity”, Constellations (1995), Vol. 1, No 3: 358-382.

* J. Rawls, A Theory of Justice, 128. The axiom of material scarcity lies behind
not only the call for justice, but politics and economy in general. Think only of
Adam Smith’s “invisible hand”. But although it is difficult to contest, it has been
challenged. Georges Bataille, in what must be described as an extraordinary
unusual book on economy, seeks to replace the axiom of scarcity by the axiom of
abundance. See G. Bataille, Den fordomda delen. Samt begreppet utgift,
(Stockholm: Brutus Ostlings Bokférlag, 1991).

* Justice would, in Rawls’ view, not be superfluous since we are still faced with
the plurality of different wills.
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6
DEMOCRACY IN THE AGE OF GLOBALIZATION

The intention of this book has been to offer a defence of legitimacy in
an-archical terms. The argument has gone through a series of steps,
each having contributed to a fuller understanding of the an-archical
state. In this short and concluding chapter I would like to return to
the more general discussion on democracy and globalization initiated
in the beginning of the book. Revisiting this topic from the viewpoint
of the an-archical state may provide us with useful resources in the
assessment of the present state of affairs. We discover, or so I shall
argue, that what looks like a classical conflict in the context of
globalization in fact discloses an alternative pattern of thinking on
legitimacy. It bears witness to the central political impulse by which
we, in our capacity as citizens and researchers, seek to limit and
define the responsivity to the other.

First, however, some preliminary precautions. The present
discussion does not take it upon itself to offer a solution to the
challenge of globalization. It does not result in a recommendation on
the future of the modern state—i.e. as to whether the state should be
located at national or cosmopolitan level. The an-archical state may
be compatible with both. The whole impetus of the thesis lies in my
attempt to bring the issue of democracy back to the field of political
theory, to make of it a question of democratic legitimacy rather than a
question of democratic scope. It is a matter of understanding the
rationale behind the claims for national and cosmopolitan democracy.
What do they imply in terms of legitimacy? I do not wish to suggest
that my reading is the only one possible. Not only could we interpret
this conflict from a number of different perspectives—from a
perspective of interests, contract, identity, morality or utility. What is
more, advocates of national and cosmopolitan democracy may
themselves claim to be driven by reasons other than the ones that I
have presented here. It is certainly not my intention to prove them
wrong. My concern is more limited. The point is to show that if we
take the an-archical state seriously, then the reasons in favour of
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national and cosmopolitan democracy take on a specific meaning.
They are reasons for a reason.

The future of the modern state is today at the centre of many
people’s concerns. In the wake of globalization, the old and mainly
theoretical conflict between nationalism and cosmopolitanism has
turned into a political reality. The modern nation-state seems to be, if
not in demise, then at least on the verge of a political transformation.
As it happens, advocates of national and cosmopolitan democracy
often share this diagnosis. They admit that globalization changes the
world at a hurried pace. The disagreement rather concerns how to
deal with this challenge; how to best administer the modern
democratic legacy in the face of globalization. If nationalists have
historical experience on their side—democracies have, as David Miller
points out, “always been national projects”'—cosmopolitans can
appeal to (old) human expectations. By casting off the authority of
the past they are in a position to envision a better and more inclusive
democracy. In what follows I shall make some tentative reflections on
this discussion from the perspective of the an-archical state.

The first observation concerns the conflict between nationalism
and cosmopolitanism. A brief look at the literature reveals that the
dispute concerns the question whether the state, in its present national
form, has the capacity to live up to its democratic assignments. Does
it succeed in fulfilling its task? But there is a theoretical question at
stake as well. Before we can evaluate whether the state is able to live
up to its democratic assignments, we need to know what these
assignments are. What is the democratic task of the state? What is it
supposed to regulate?

This is usually where the theoretical legacy of the social contract
tradition enters the scene. After century-long discussions on the
nature of democratic politics we seem to be back where we once
started. Among political theorists, it is commonly acknowledged that
what the state regulates, in laws and decrees, are individual and
collective desires for self-preservation. What endangers the legitimacy
of the state today is not the fact that people act out of self-
preservation, but the fact that the state—under the present
circumstances—no longer succeeds in keeping these desires in check.
The processes of globalization have opened a Pandora’s Box. They
have thrown the world into a state of democratic disorder. The
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freedom that many people enjoy on the global level is not matched by
a corresponding duty to obey. Self-preservation has eventually got the
upper hand. According to this reading, the contemporary conflict
between nationalism and cosmopolitanism is a question of how to
constrain these desires for self-preservation; how to achieve a better
balance between freedom and constraint. If the nationalist solution is
to strengthen political institutions at the level of the nation-state (as
well as to enhance cooperation among nation-states), the
cosmopolitan solution is to subordinate all individual and collective
desires to an overarching and cosmopolitan democratic law.

But is it self-preservation that we want to curb when we call for
reforms at the national or the global level? Or, is it responsivity? In
line with the overall argument of this thesis, I would argue that the
powerlessness that many people experience in the face of
globalization does indeed stem from dissatisfaction with the workings
of the nation-state. The state does not live up to its assignments. But
the task of the state is not to enhance our sense of duty. When
theorists or citizens quarrel about the proper foundations of the state,
they do not seek to constrain their own desires for self-preservation.
They seek to constrain their otherwise unlimited responsivity to the
other. The disagreement concerns the proper means of doing this, i.e.
whether the constraint should be defined in national or cosmopolitan
terms. In this respect, the cosmopolitan state is not more inclusive
than the nation-state. While it is true that cosmopolitanism is more
inclusive in numerical terms, this is not necessarily true in democratic
terms. What nationalism and cosmopolitanism have in common is
that they both call for limitations on the asymmetrical responsivity to
the other—the one in national (collective) and the other in
cosmopolitan (individual) terms.

In what sense does this reading add to the understanding of the
current state of affairs? What does it say about the prospects of
democracy? The an-archical state does not provide us with a better
outlook, or a more optimistic view on what happens around us. It
simply alters the configuration of what we see. If we assume that self-
preservation is the motivating force in politics, the prospects for
global democratic reform look modest. The nation-state, no matter
how strong and powerful, will probably never succeed in controlling
the forces at work at the global level. For why should people who
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gain by the present situation accept a condition which makes them
worse off than before? In a similar vein, the cosmopolitan idea of a
more inclusive political community seems to be nothing but a far-
fetched ideal. For while the desire for self-preservation originally is
supposed to emanate from a world inhabited by free and equal
individuals, a condition that explains the willingness of people to bind
themselves to the authority of the state, the real world simply does
not look that way. It is characterized by an overt inequality between
individuals and groups. Why then would people who benefit from this
condition freely give up their power to someone else? Why would
they bind themselves to a cosmopolitan authority? As long as we take
self-preservation as the guiding force in politics, i.e. as long as we
accept Hobbes’ portrayal of human interaction as “a perpetual and
restless desire of power after power that ceases only in death™, we
seem to have no choice but to resign ourselves to the inequality of the
present condition. Nationalism and cosmopolitanism fall prey to the
very desires they are supposed to rectify.

By arguing that the state emanates from responsivity—from the
an-archical subjection to the other rather than the anarchical equality
with the other—we do not suggest that we have found an escape out
of this predicament.” We admit, however, that our responsivity is
bigger without the state. The state is a limitation of a responsivity that
exceeds its own horizons. What makes the present situation so
unbearable, on this view, is the fact that the state no longer succeeds
in keeping this an-archical subjection to the other in check. In the age
of globalization, we have to answer “for everything and for
everyone”." There are no clear boundaries between me and the other.
The task of the state is precisely to free us from this asymmetrical
responsivity to the other. By redistributing rights and responsibilities
among its citizens, it serves to put us on an equal footing with the
other. If this means that people in the end prefer to support status
quo, national, regional or cosmopolitan democracy we cannot tell. It
would be to pre-empt the democratic process itself.

This brings us to a second observation. Advocates of national
and cosmopolitan democracy have, as we know, conflicting ideas
about how to deal with the challenge of globalization. But if
disagreement is a natural element of a democratic society, the conflict
between nationalism and cosmopolitanism makes a special case.
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Unlike many other political issues that, despite differences of opinion,
have to be resolved democratically, whether through the majority
principle or democratic deliberation, this conflict calls the conditions
of political conflict itself into question. It concerns the proper
foundations of modern democracy, whether political questions should
be resolved on a national or global level. Evidently, the majority
principle cannot help us in this case. It presupposes precisely what the
conflict between nationalism and cosmopolitanism is unable to
provide: agreement on the appropriate boundaries of political
community. Considering this, the debate on democracy and
globalization is not only a question of where to pursue democratic
politics. It also carries a more profound, and for our purposes,
relevant question: how to conceive of legitimacy itself.

Consent (or agreement) makes up a key concept in the literature
on legitimacy. It states that people are only obliged to obey an
authority they have themselves consented to. If we accept that
legitimacy resides in the will to consent, the contemporary political
landscape certainly looks undemocratic. But so does the remedy that
we put up in its way. The fact that we cannot come to an agreement
on the proper foundations of democracy is not the main problem
confronting the one who seeks democratic reform. The problem is
that such agreement is impossible to achieve. Under the assumption of
consent, all states are bound to be illegitimate. The reason is that the
people, which is the ultimate source of power within a legitimate
state, is unable to consent to its own constitution. To argue that the
people should decide on the boundaries of the people inevitably leads
to the path of an infinite regress. It presupposes what it sets out to
determine, namely who should have the power to consent or not to
consent to the authority of the state.

This insight is not popular among political theorists. It tells us, if
not in so many words, that democracy is unattainable. It cannot be
brought to bear on its own foundations. What makes the insight
frustrating is not the fact that it is true, but the fact that our adopted
theoretical standpoint refuses to render it untrue. As long as we take
consent to be the legitimizing moment of democracy we must admit
that the boundaries of democracy are unwilled by the people whose
willing it is said to represent. Is there another way to make sense of
the present state of affairs?
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In an attempt to take the edge off this problem, many
contemporary theorists have come to argue that the foundations of
democracy are the outcome of historical forces. The constitution of a
legitimate state, we are told, is not undemocratic. It is non-
democratic. This is a small shift, yet one with great consequences. For
although the move may be successful in its attempt to remedy the
above democratic dilemma, it overreaches its mark. It surrenders the
present situation to the arbitrary forces of history. Indeed, as long as
we keep to the idea of consent, we seem to be faced with a difficult
choice. Either we admit the failure to reach democratic agreement on
the boundaries of democracy. In this case, however, we must accept
that contemporary appeals to nationalism and cosmopolitanism are
part of the problem they seek to resolve. They testify to the
limitations of democracy. Or, we give up the idea of legitimacy
altogether. The conflict between nationalism and cosmopolitanism is
then nothing but a struggle between incommensurable historical
forces. It is susceptible to the right of might.

This study offers a different reading of the present state of affairs.
If the will to consent makes us call for a “first” agreement on the
authority of the state, and the failure to reach such an agreement
invites us to affirm the arbitrariness of history, the an-archical state
makes legitimacy into a decentralized aspect of everyday life. It
acknowledges the democratic nature of the conflict between
nationalism and cosmopolitanism. The legitimacy of the state does
not originate from a first defining moment, hypothetical or real. It is
an ongoing activity. To await a moment of consensus is to overlook
the radical contemporariness of legitimacy. When theorists argue in
favour of national or cosmopolitan democracy, when they appeal to
“nation” or “globalization”, they do not reflect on the future
boundaries of democratic statehood. They produce the limitations
they claim to represent. This is neither undemocratic nor non-
democratic. It is what legitimacy is all about. The impulse that makes
us write books on the boundaries of the state is the same impulse that
drives us into the state. It limits and defines the an-archical
responsivity to the other.

220



NOTES

' D. Miller, On Nationality (Oxford: Clarendon Press, 1995), 187.

* T. Hobbes, Leviathan—Parts One and Two, (New Jersey: Prentice Hall, 1958),
86.

° It would be to solve the wrong problem, since the predicament itself is the
outcome of the view that we wish to contest.

* E. Levinas Otherwise than Being, or Beyond Essence, tr. A. Lingis, (Pittsburgh,
PA: Duquesne University Press, 1981), 114.
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